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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  310 

[CRT  Docket  No.  91-3-SCRA] 

1991  Satellite  Carrier  Rate  Adiustment 
Proceeding 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Pinal  rule;  Notice  of  adoption  of 
Arbitration  Panel's  determination. 

summary:  The  Arbitration  Panel 
convened  for  this  proceeding  has 
determined  that  the  satellite  carrier 
royalty  rate  shall  be  raised  to  17.5  cents 
for  independent  stations,  14  cents  for 
syndex-proof  independent  stations  and 
6  cents  for  network  and  PBS  stations. 

The  Tribunal  adopts  the  Panel’s  decision 
and  rejects  the  petitions  of  both  the 
copyright  owners  and  satellite  carriers. 
EFFECTIVE  DATE:  The  new  rates  shall  go 
into  effect  May  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gassier,  General  Counsel, 
Copyright  Tribunal,  1825  Connecticut 
Avenue,  NW.,  suite  918,  Washington, 

DC  20009  (202)  606-4400. 

SUPPLEMENTARY  INFORMATION:  In  1988, 
Congress  created  a  satellite  carrier 
compulsory  copyright  license  for  the 
retransmission  of  broadcast  signals  to 
satellite  dish  owners  for  private  home 
viewing.  Congress  set  the  initial  rates  of 
12  cents  per  subscriber  per  month  for 
network  stations. 

Congress  provided  that  the  rates 
should  be  adjusted  in  1991-92,  first  by 
negotiations,  but  if  they  proved 
unsuccessful  then  by  arbitration. 
Accordingly,  when  negotiations  did  not 
succeed,  an  arbitration  panel  was 
established.  The  Arbitration  Panel  held 
proceedings,  and  the  Panel  submitted  its 
report  to  the  Tribunal  timely  on  March  2, 
1992. 

The  Panel  determined  that  the 
satellite  carrier  rates  should  be  raised  to 
17.5  cents  for  independent  stations,  14 
cents  for  syndex-proof  independent 
station,  and  6  cents  for  network  and  PBS 
stations. 

Section  119(c)(3)(F)  of  the  Copyright 
Act  gave  the  Tribunal  60  days  to  review 
the  Panel's  decision  and  directed  the 
Tribunal  to  adopt  the  determination  of 
the  Panel  unless  the  Tribimal  found  that 
the  determination  was  clearly 
inconsistent  with  the  criteria  set  forth  by 
Congress. 

On  March  18, 1992,  petitions  were 
filed  by  the  copyright  owners  and  the 
satellite  carriers  urging  the  Tribunal  to 
find,  for  different  reasons,  that  the 
Panel's  determination  was  cleariy 
inconsistent  with  Congress'  criteria. 


What  follows  is  a  discussion  of  the 
issues  the  parties  raised. 

Panel’s  Application  of  Congress*  Criteria 

Of  the  seven  criteria  set  by  Congress, 
the  Panel  found  two  of  them 
inapplicable.  First,  there  were  no  fees 
established  by  voluntary  negotiatioas. 
Second,  the  last  fees  proposed  in 
negotiations  were  considered  by  the 
Panel  to  be  only  beginning  positions  and 
therefore  unusable. 

Of  the  remaining  five  criteria,  one 
concerned  the  average  cost  to  cable 
systems  of  similar  service,  and  the  otiier 
four  (Sec.  119(c)(3)(D)(i)-(iv))  were  what 
were  called  "marketplace”  factors.  The 
panel  concluded  that  Congress  wanted 
the  Panel  "to  consider  approximate 
average  cable  cost  and  the  four 
additional  factors  coequaily.**  Panel,  p. 
17. 

The  copyright  owners  argued  diat 
while  the  Panel  said  it  would  consider 
these  factors  coequaily,  that  in  fact  “the 
average  cable  cost  was  calculated,  and 
then  a  discounted  marketplace  rate  was 
calculated  merely  to  verify  the  average 
cable  cost"  Owners,  p.  4.  The  oumers  , 
argued  marketplace  value  was  not  given 
independent  and  equal  weight. 

Conversely,  the  carriers  argued  that 
the  Panel  gave  too  much  weight  to  the 
four  marketplace  criteria.  Accoiding  to 
the  carriers,  “average  cable  costs,  the 
first  consideration  under  the  statute, 
should  take  priority  in  this  proceeding. 
The  other  considerations  essentially 
(should]  serve  as  a  ‘safety  net.’  “ 

Carriers,  p.  8. 

The  Tribunal  believes  that  the  Panel 
should  be  credited  with  acting  as  it  said 
it  did  It  Hrst  developed  an  average 
cable  cost  of  17.5  cents.  Panel,  p.  16. 

Then  looking  at  an  analogous 
market^ace  of  four  cable  networks,  the 
Panel  considered  their  average  actual 
fees.  23  cents,  and  subtracted  5  cents  for 
the  value  of  insertable  advertising,  a 
value  not  available  for  retransmitted 
broadcast  signals.  The  Panel  concluded 
that  a  marketplace  value  of  18  cents  for 
distant  signals  was  reasonable.  Panel  p. 
24.  Given  the  closeness  of  17.5  cents  and 
18'cents.  whether  the  Panel  followed  the 
co-equal  weighing  that  the  owners  say  is 
required  or  whether  the  Panel  followed 
the  primary  weight  to  average  cable 
costs  that  the  carriers  say  is  required 
the  result  would  have  been 
approximately  the  same.  As  such,  it  was 
not  shown  by  either  party  that  the 
Panel's  decision  was  clearly 
inconsistent  with  Congress'  criteria. 

Ratio  of  Rates  for  Independent  Stadons 
and  Network  Stations 

The  12  cent8/3  cents  rate  Congress 
intitally  established  for  independent 


station  and  network  stations, 
respectively,  represents  a  4:1  ratio,  the 
same  ratio  that  exists  in  the  cable  rates. 
The  Panel  concluded,  "we  are  not  bound 
in  law  to  continue  the  4:1  ratio,  *  *  * 
royalty  parity  is  only  one  of  several 
criteria  Congress  set  for  our 
consideration."  Panel  p.  32.  As  a  result, 
the  Panel  set  a  network  rate  of  6  cents, 
about  1.6  cents  higher  than  what  a  4:1 
ratio  would  indicate. 

The  carriers  argued  that  the  4:1  ratio 
in  rates  between  independent  and 
network  stations  must  by  law  be 
preserved.  The  carriers  reasoned  that 
Congress  intended  parity  between  the 
satellite  and  cable  industries,  and  that 
this  was  expressed  by  Congress’ 
instruction  to  the  Panel  to  look  at 
average  cable  costs. 

The  owners,  on  the  other  hand,  argued 
that  the  Panel  should  have  adopted  a  1:1 
ratio,  because  of  the  Tribunal’s  ruling 
interpreting  Section  119  to  include 
network  copyright  owners  as  . 
participants  in  satellite  royalty 
distributions.  56  FR  20414  (May  3, 1991). 
Because  network  copyright  owners  are 
entitled  to  receive  satellite  royalties,. but 
not  cable  royalties,  the  owners  argued 
that  full  value  should  have  been 
accorded  network  signals,  and  that  the 
quarter  value  given  network  signals  in 
cable  retransmissions  was  legally 
irrelevant 

The  Tribunal  believes  the  Panel  was 
not  bound  by  either  a  4:1  ratio  or  a  1:1 
ratio.  When  the  Tribunal  issued  its 
declaratory  ruling  concerning  network 
copyright  owners,  we  did  not  intend  to 
prejudge  any  future  ratesetting.  We 
noted  that  in  cable  and  in  satellite,  the 
pay-in  may  not  necessarily  correlate  to 
die  pay-out.  Therefore,  a  1:1  ratio  is  not 
required.  However,  we  do  believe  the 
Panel  had  the  authority  to  take  our 
declaratory  ruling  into  account,  so  that  it 
was  entitled  to  adjust  the  4:1  ratio 
downward  to  reflect  that  network 
copyright  owners  are  entitled  to  receive' 
satellite  royalties. 

Incorporation  of  Syndicated  Exclusivity 
Surdiaige  (Syndex)  in  the  Rate 

When  the  Panel  determined  that  the 
average  cable  cost  for  independent 
stations  was  17.5  cents,  it  looked  to 
1989.  In  that  year,  the  cable  rates 
included  a  syndex  surcharge  to 
compensate  for  the  fact  that  the  FCC 
rules  no  longer  provided  for  blackout 
protection  for  syndicated  shows. 
However,  in  1990,  the  FCC  reinstated 
blackout  protection,  and  the  Tribunal 
removed  die  syndex  surcharge. 
Consequently,  cable  payments  declined 
about  20%.  The  carriers  argued  that  the 
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Panel’s  rates  should  have  followed  the 
1990  cable  rate  structure. 

The  Panel  noted  the  change  in  rates  in 
1990.  but  observed  that  in  1992,  while 
C(H)yright  owners  can  demand  blackout 
of  cable  programs  and  so  no  surcharge 
is  necessary,  copyright  owners  still  have 
no  comparable  protection  vis-a-vis 
satellite  carriers.  Therefore,  the  Panel 
concluded  that  looking  at  the  1989  rate 
struchire  which  include  the  syndex 
surcharge  was  more  appropriate. 
However,  where  satellite  carriers 
deliver  signals  for  which  copyright 
owners  can  not  demand  blackout 
because  they  have  conveyed  national 
rights  or  for  other  reasons  (otherwise 
known  as  “syndex-proor*),  then  the 
Panel  agreed  with  the  carriers  that  a  20% 
reduction  was  warranted,  and  adopted  a 
14  cents  rate  for  syndex-proof 
independent  stations. 

The  carriers  argued  that  Congress 
provided  a  sole  remedy  for  the  issue  of 
blackout  protection,  and  that  was  to 
instruct  the  FCC  to  impose  a  blackout 
requirement  on  satellite  carriers,  if 
feasible.  When  the  FCC  found  that  it 
was  not  technically  feasible  to  require 
carriers  to  blackout  the  carriers  contend 
it  was  not  up  to  the  Panel  to  devise  a 
monetary  solution. 

However,  as  this  might  be  one  reading 
of  section  119,  it  is  equally  reasonable  to 
Interpret  the  Panel's  authwity  as 
allowing  it  to  ad|u8t  rates  in  light  of  the 
FCC's  action.  We  believe  the  carriers 
did  not  show  where  the  Panel  was 
clearly  inconsistent  with  the  Act,  and 
we  afflrm  the  syndex  portion  of  the  17.5 
cents  rate. 

Definition  of  “Syndex-proof* 

The  Panel  adopted  a  14  cents  rate  for 
“syndex-proof*  independent  signals,  but 
the  owners  asserted  that  this  was 
ambiguous.  In  deciding  whether  a  signal 
is  syndex-proof,  did  the  Panel  intend  for 
the  ratepayer  to  look  only  at  whether 
the  signal  itself  was  syndex-proof 
nationwide,  or  should  the  ratepayer 
consider  the  circumstances  of  the 
individual  home  viewer  as  well? 

The  owners  believe  the  Panel 
intended  a  14  cents  rate  only  for  signals 
that  were  syndex-proof  nationwide.  The 
carriers  believe  that  the  Panel  intended 
to  include  the  individual  circumstances 
of  the  receiving  dish. 

The  Tribunal  agreed  that  some 
ambiguity  existed  and  ^sked  the  Panel 
to  clarify  wrhat  it  said  on  page  12  of  its 
Report  and  in  footnote  10.  The  Panel 
explained  that  the  14  cents  rate  applies 
“only  to  those  signals  which  have 
eliminated  any  syndex  problems  on  a 
nationwide  basis.**  Letter,  dated  April 
22. 1992.  Accordingly,  the  Tribunal's 


regulations  below  reflect  the  intent  of 
the  Panel  concerning  “syndex-proof.** 

Effective  Date  of  the  Rates 

The  Panel  adopted  an  effective  date 
for  the  new  rates  of  January  1. 1993. 
PaneL  p.  35.  The  copyright  owners 
argued  that  this  was  dearly  inconsistent 
with  section  119(c)(3KG)  which  states 
that  the  Panel's  decision  becomes 
effective  **on  the  date  when  the  dedsion 
of  the  Tribunal  is  published  in  the 
Federal  Register."  The  carriers  argued 
that  the  legislative  history  spoke  of  an 
effective  date  of  January  1. 1993,  and. 
alternatively,  that  it  was  within  the 
discretion  of  the  Panel  to  set  the 
effective  date. 

We  agree  with  the  owners  that  the 
law  is  clear  that  the  new  rates  are 
efiective  upon  publication  of  this 
decision  in  the  Federal  Register,  which 
is  May  1. 1992,  and  that  where  the  law  is 
clear,  no  resort  to  the  legislative  history 
is  Justified.  The  carriers  have  had 
personal  notice  of  the  change  in  rates 
since  March  2, 1992,  and  do  not  have  to 
make  their  first  semiannual  payment 
until  July  31. 1992,  so  no  inequity  wifi 
result  from  an  earlier  effective  date. 

Other  issues 

We  acknowledge  the  other  issues 
raised  by  the  owners  and  carriers.  *rhe 
copyri^t  owners  questioned  die  way 
the  Panel  (tevelop^  marketplace  value 
from  the  owners*  evidence  and  the 
carriers*  evidence:  they  questioned  the 
50%  valuation  the  Panel  gave  to  network 
stations;  and  they  questioned  why  the 
Panel  further  reduced  the  value  of 
network  stations  another  25%.  On  the 
other  hand,  the  satellite  carriers 
questioned  the  Panel's  inflation 
adjustment  when  cable  payments 
appear  flat,  and  they  questioned  the 
exclusion  of  Form  1  and  2  cable  systems 
from  the  calculation  of  average  cable 
costs. 

While  the  Tribunal,  if  it  had  been 
sitting  as  the  trier  of  fact  might  have 
reached  different  conclusions,  our  role 
in  reviewing  the  Panel's  decision  is 
limited.  Unless  it  can  be  shown  that  the 
Panel  actions  were  "clearly 
inconsistent"  with  Congress*  criteria,  we 
cannot  overturn  them.  Accordingly, 
whatever  merit  these  other  issues  might 
have,  the  Panel  gave  a  rational  basis  for 
each  of  its  conclusions,  and  we  are 
required  to  defer  to  the  Pand's 
judgment. 

In  conclusion,  the  Tribunal  affirms  the 
Panel's  decision  in  all  respects,  except 
that  the  effective  date  is  May  1. 1992. 
The  Panel's  full  decision  follows  below. 


APA  “Good  Cause"  Showing 

Section  553  of  the  Administrative 
Procedure  Act  states  that  rules  may  not 
become  effective  less  than  30  days  after 
publication  in  the  Federal  Register, 
except,  among  other  provisions,  where 
good  cause  is  shown.  Accordingly,  the 
Tribunal  finds  that  17  U.S.C  119(c)(3MG) 
requires  that  the  rates  adopted  by  the 
Panel  become  effectively  immediately 
upon  publication  in  the  Federal  Regisfer 
and  thereafter  finds  good  cause. 

List  of  Subjects  te  17  CFR  Part  US 
Copyright.  Satellite. 

For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  adds  37  CFR  part 
310,  a  new  part  consisting  of  S§  3iai 
through  310.3.  as  follows: 

PART  310-AOJUSTMENT  OF 
ROYALTY  FEE  FOR  SECONDARY 
TRANSMISSIONS  BY  SATELUTE 
CARRIERS 

310.1  CeaeraL 

310.2  Defmteoa  of  ayndcK-proof  signal. 

310.3  Royalty  tea  for  secondary 
transBiissioa  of  broadcast  stations  by 
satelUte  carriers. 

Autbocity:  17  US.C.  119(cM3MFl. 

$310.1  Qenwd. 

This  part  310  adjusts  the  rates  of 
royalties  payable  under  compulsory 
license  for  the  secondary  transmission 
of  broadcast  stations  under  17  U.S.C. 

119. 

$  310.2  Definition  of  ayndea-proof  stgwL 

A  satellite  retransmisston  of  a 
broadcast  signal  shall  be  deemed 
“syndcx-pro^  for  purposes  of 
$  310.3(b)  if,  during  any  semiannual 
reporti^  period,  the  retransmisston 
does  not  include  any  program  whidi.  if 
delivered  by  any  cable  system  in  the 
United  States,  would  be  subject  to  the 
syndicated  exclusivity  rules  of  the 
Federal  Communications  Commission. 

$  310.3  Royalty  fee  for  secondary 
transmission  of  broadcast  stations  by 
sateilite  carriers^ 

Commencing  May  1. 1992,  the  royalty 
rate  for  the  secondary  transmission  of 
broadcast  stations  for  private  home 
viewing  by  satellite  carriers  shall  be  as 
follows: 

(a)  17.5  cents  per  subscriber  per 
month  for  independent  stations: 

(b)  14  cents  per  subscriber  per  month 
for  independent  stations  whose  signals 
are  syndex-proof;  and 

(c)  6  cents  per  subscriber  per  month 
for  network  stations  and  noncommercial 
educational  stations. 
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Dated:  April  28, 1992. 

Cindy  Daub, 

Chairman. 

Appendix 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Copyright  Royalty  Tribunal 
Arbitration  Panel 

In  the  matter  of  Satellite  Carrier  Royalty 
Rate  Adjustment  Proceeding,  March  2, 1992. 

Report  of  the  Arbitration  Panel 

Pursuant  to  section  119(c)(3)  of  the 
Copyright  Act,  as  amended  by  the  satellite 
Home  Viewer  Act  of  1988  ("SHVA”),  17 
U.S.C  119(cK3),  the  Arbitration  Panel 
("Panel")  hereby  reports  to  the  Copyright 
Royalty  Tribunal  ("Tribunal")  its 
determination  of  the  fee  to  be  paid  in  1993 
and  1994  by  satellite  carriers  for  the  right  to 
transmit  secondarily  to  the  public,  for  private 
home  viewing,  a  primary  transmission  made 
by  a  broadcast  station. 

For  the  reasons  set  forth  below,  we  find 
that  the  fee  should  be  (a)  17.5  cents  per 
subscriber  per  month  for  "superstations” 
whose  signals,  when  distributed  to  the 
private  home  viewer,  carry  syndicated 
programming:  (b)  14  cents  per  subscriber  per 
month  for  superstations  whose  signals  are 
"syndex-proof,"  as  further  discussed;  and  (c) 

6  cents  per  subscriber  per  month  for  network 
stations,  including  public  broadcasting 
stations.* 

Background 

The  satellite  carriers  involved  in  this 
proceeding  use  satellites  to  distribute 
broadcast  television  station  signals  to  owners 
of  receiving  terminals  known  as  home 
satellite  dishes  ("HSDs”).  Such  transmissions 
are  described  generally  as  "distant"  signals 
because  they  are  transported  beyond  the 
local  "over-the-air"  reach  of  the  broadcast 
television  station.  Monthly  or  annual  charges 
for  this  service  are  collected  from  private 
home  viewers  or  from  Intermediary 
"distributors"  who  contract  with  the  viewers. 
Among  the  carriers'  costs  are  payments  to 
copyright  owners  for  the  rights  to  make 
commercial  use  of  the  content  of  the 
broadcast  signals.* 


‘  The  terms  “superstation"  and  “network  station." 
as  well  as  other  pertinent  terms,  are  defined  at  17 
tjA.C  119(d).  The  term  “independent  station"  is 
used  interchangeably  with  superstation  in  this 
Report. 

■  The  participating  carriers  are  Eastern 
Microwave,  Nethnk  USA:  Primestar  Partners 
LP^  Primetime  24:  Southern  Satellite  Systems.  Inc.; 
United  Video.  Inc.  (Superstar  Connection).  The 
copyright  owners  are  Program  Suppliers  (such  as 
movie  studios),  Mafor  League  BasebaU.  National 
Basketball  Assodatton,  National  Hockey  League, 
National  (Collegiate  Athletic  Association. 
Broadcaster  CUimants.  the  Networks  (A^  CBS. 
NBC).  Public  Broadcasting  Service.  American 
Society  of  Composers,  Authors  and  Publishers, 
Broadcast  Music  btc,  and  SESAC.  Inc. 


In  1988  Congress  adopted  the  SHVA.  Public 
Law  l(X)-667, 102  Stat.  3949.  Among  other 
features,  the  legislation  granted  a  six-year 
compulsory  copyright  license  to  satellite 
carriers  for  the  right  to  engage  in  secondary 
transmission  of  primary  station  broadcasts. 

17  U.S.C  119(a).  The  license  was  modeled 
upon,  but  also  differed  from,  that  granted  to 
cable  television  operators  by  the  1976 
Copyright  Act.  PL  94-553, 90  Stat.  2541. 17 
U.S.C.  111. 

For  the  first  four  years  of  the  license.  1980- 
92.  satellite  carriers  were  to  pay  copyright 
royalties  of  12  cents  per  subscriber  for  each 
superstation  and  3  cents  per  subscriber  for 
each  network  station.  The  carriage  of 
network  stations,  however,  was  limited  to 
“unserved  households"  *  in  so-called  “white 
areas”  where  the  home  subscriber  could  not 
receive  over  the  air  the  signal  of  a  station 
carrying  that  network's  programming,  or  had 
not  recently  received  such  a  signal  via  cable 
television. 

The  statute  provided  for  two  methods  of 
setting  royalty  rates  in  the  final  two  years  of 
the  license.  1993-94.  The  frrst  was  by 
negotiation  toward  one  or  more  voluntary 
agreements  among  carriers,  distributors  *  and 
copyright  owners  beginning  no  later  than  July 
of  1991.  Parties  not  reaching  voluntary 
agreement  were  to  be  subject  to  the 
compulsory  arbitration  represented  by  this 
proceeding.  17  U.S.C  119(c)(2)  and  (3). 
Congress  made  it  clear,  however,  that 
voluntary  agreement  "at  any  time"  could 
replace  or  supersede  the  arbitration  process 
or  results.* 

Arbitration  is  to  be  guided  by  seven  factors 
set  forth  at  17  U.S.C  119(c)(3)(D): 

•  The  approximate  average  cost  to  a  cable 
system  for  the  right  to  secondarily  transmit  to 
the  public  a  primary  transmission  made  by  a 
broadcast  station. 

•  The  fee  established  under  any  voluntary 
agreement 

•  The  last  fee  proposed  by  the  parties  prior 
to  arbitration. 

•  Maximizing  the  availability  of  creative 
works  to  the  public. 

•  Afrording  the  copyright  owner  a  fair 
return  and  the  copyr^t  user  a  fair  income 
under  existing  economic  conditions. 

•  The  relative  roles  of  the  copyright  owner 
and  user  with  respect  to  creative 
contribution,  technological  contribution, 
capital  investment,  cost  risk,  and  opening  of 
new  markets  for  creative  expression  and 
media  for  their  communication. 

•  Minimizing  any  disruptive  impact  on  the 
structure  of  the  industries  involved  and  on 
generally  prevailing  industry  practices. 

Two  of  these  seven  criteria  are  not 
disputed  as  facts  here.  First  there  were  no 
voluntary  agreements.  (Hardy,  Direct  Test., 
41;  Tr.  53)  si^nd.  the  last  offer  of  the 


*  17  U.S.C  lie(d)(iO). 

*  Certain  distributors  represented  by  the  National 
Rural  Telecommunications  Cooperative  negotiated 
separately  from  the  satellite  canlers,  but  for 
purposes  of  the  arbitration  decided  to  align 
themselves  with  the  position  of  the  carriers.  Letter 
from  John  B.  Richards  to  Virginia  Carson.  January 
31. 1992. 

*  RRept  100-887,  (Committee  on  the  Judiciary, 
100th  Cong.,  2d  Sess..  August  18. 1988. 23. 


satellite  carriers  was  9.65  cents  per 
subscriber  per  month  for  each  superstation 
and  2.41  cents  for  each  network  station.  The 
copyright  owners  last  offered  25  cents  per 
subscriber  per  month  for  each  signal,  without 
difrerentiating  superstations  from  network 
stations.  (Tr.  413) 

The  Panel  has  considered  these  last  offers 
in  reaching  its  determination.  We  believe  the 
offers  to  be  the  beginning  of  a  free  market 
process  rather  than  an  approximation  of  its 
working,  as  no  substantial  negotiation  took 
place.  (Tr.  408-09) 

Each  of  the  other  five  criteria  was  disputed 
by  the  two  sides  in  both  fact  and  law.  We 
discuss  their  contentions  and  our  conclusions 
in  order  below. 

Approximate  Average  Cost  to  Cable 

I.  Superstationa 

The  SHVA  requires  this  Panel  to  consider 
"the  approximate  average  cost  to  a  cable 
system  for  the  right  to  secondarily  transmit  to 
the  public  a  primary  transmission  made  by  a 
broadcast  station,  *  *  *  ”  17  U.S.C 
119(c)(3)(D). 

The  approximate  average  cost  to  a  cable 
system  of  the  statutory  retransmission  license 
for  superstations  was  the  subject  of 
considerable  testimony  and  argument.  Each 
side  presented  an  experienced  witness,  and 
each  witness  presented  calculations 
supporting  his  view  of  the  average  cable  cost. 
The  satellite  carriers  sponsored  the  testimony 
of  G.  Todd  Hardy,  an  attorney  and  former 
executive  for  Group  W  Cable,  Ina,  Millicom 
Incorporated,  and  PrimeTime  24  Joint 
Venture,  a  satellite  carrier.  (Hardy  Direct 
Test..  Exh.  A)  The  copyright  owners 
presented  Allen  R.  Croper,  Vice  President, 
Technology  Evaluation  and  Planning  of  the 
Motion  Picture  Association  of  America.  Inc. 
(Cooper  Direct  Test.,  2;  Tr.  165) 

The  two  witnesses  presented  calculations 
of  average  cable  cost  which  used  the  same 
arithmetic  formula.  Each  started  with  cable 
royalties  for  a  particular  period  of  time  and 
divided  that  sum  by  the  number  of 
subscribers  to  cable  service.  This  result  was 
divided  again  by  the  average  distant  signal 
equivalent  (DSE)  shown  on  the  Cable  Data 
Corporation  compilation  of  the  semi-annual 
Statements  of  Account  fried  by  cable 
systems.*  The  frgure  obtained  after  dividing 
by  average  DSE  was  divided  again  by  six. 
representing  the  months  in  the  reporting 
period,  to  produce  the  final  rate.  The  panel 
accepts  this  formula  for  determining  average 
cable  royalty  cost  per  subscriber  per  month. 

The  Panel  also  accepts  the  Cable  Data 
Corporation  reports  as  accurately 
representing  categories  of  cable  systems  and 
their  compulsory  license  fees.  This  data  was 
used  by  both  parties  as  the  basis  for  their 
calculations,  with  the  differences  discussed 
below.  See,  e.g..  (Copyright  Owners  Exh.  1 
and  Satellite  Carriers  E^.  D.  Finally,  both 
parties  used  the  average  DSEs  from  the 
Statements  of  Account  of  Form  3  carriers. 


*  The  DSE  is  a  composite  of  (a)  distant 
independent  signals  and  (b)  distant  network  signals 
(including  noncommercial  ^ucational  stations) 
which  are  assessed  one-quarter  of  the  royalty 
assigned  a  distant  independent.  17  U.S.C  111(f)- 
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because  this  is  the  only  calculation  of  DSEs 
available.  Form  1  and  Form  2  cable  systems 
do  not  report  stations  as  distant  signals  or 
DSEs.  (Tr.l63)  The  Panel  adopts  the  OSE 
factor  from  Form  3  Statements  of  Account  as 
the  only  reliable  factor  comiMning  distant 
independent  and  network  signals. 

In  calculating  the  average  cost  to  cable 
systems  for  retransmitting  broadcast  signals, 
the  witnesses  differed  in  three  major 
respects:  (1)  Revenues  of  Form  3  cable 
systems  V.  revenues  of  all  cable  systems;  (2) 
the  number  of  subscribers  report^  Form  3 
systems  v.  an  estimate  dF  all  cable 
subscribers  obtained  bom  Nielsen  audience 
surveys;  and  (3)  the  use  of  1989  data,  whid) 
contain  a  surcharge  meant  to  compensate 
copyright  owners  for  loss  of  synd^ted 
exclusivity  (“syndex")  ri^ts,  y.  1990  data, 
which  contain  only  a  minimal  syndex 
surcharge.  See  Tr.  179-60.  These  points 
of  difference  will  be  addressed  in  tuna. 

The  Universe  of  Cable  Systems 

The  satellite  carriers  urge  us  to  calculate 
the  average  cable  cost  using  data  from  all 
cable  systems.  This  data  would  include  those 
small  cable  systems  which  report  on  Form  1 
and  Form  2  as  well  as  the  large  systems  from 
Form  3.  The  Form  1  cable  systems  have 
semiaimual  revenues  less  than  $86,000.  and 
the  Form  2  cable  systems  have  semiaruuial 
revenues  of  $292,000  or  less.  rTr-162;  Sat  Car. 
Br.  at  12,  note  S).^  These  systems  pay  modest 
fixed  statutory  fees  every  six  months, 
regardless  of  the  number  xx  composition 
(independent  or  network)  of  distant  signals 
they  import.  (Tr.  163)  The  parties  agree  that 
Congress  intended  to  spare  small  cable 
systems  the  administrative  burden  of 
complex  filings  and  the  economic  burden  of 
substahtial  fees.  (Tr.  175,  322)  In  1989,  the 
Form  1  and  2  cable  systems  represeiited 
roughly  20%  of  cable  subscribers  and  2%  of 
total  cable  compulsory  licmise  payments.  (Tr. 

320- 21)  See  also,  Copyright  Owners  Exh;  1, 
the  Cable  Data  reports. 

The  satellite  carriers  believe  diat  Congress 
consciously  included  (or  failed  to  exclude) 
the  small  cable  systems  in  the  statutory 
phrase  “approximate  average  cost  to  a  cable 
system.”  The  carriers  further  believe  that 
Congress  meant  to  include  the  small  systems 
because  it  was  setting  royalty  rates  for 
satellite  service  in  primarily  rural  areas 
where  these  small  systems  also  operate.  (Tr. 

321- 22)  The  carriers  urge  that  Congress 
would  have  specifred  the  use  of  Form  3  cable 
systems,  either  in  the  statute  or  in  the 
legislative  history,  had  Congress  meaiit  that 
only  these  large  systems  were  to  be  the  basis 
for  comparison  between  cable  and  satellite 
services.  Id,  Sat.  at  13-14.  Parenthetically, 
the  carriers  also  note  that  their  calculation  of 
average  cable  cost  using  1988  data  (which  did 
not  become  aviulable  until  mid-1989)  would 
produce  a  figure  dose  to  die  initial  12-cent 
rate  which  Congress  i»escribed.  (Tr.  322,  Car. 
Exh.  K). 

In  contrast,  the  copyright  owners  present 
testimony  that  the  12-cent  and  3-cent  rates 
prescribe  by  Congress  were  derived  from 


''  These  revenues  would  correspond  to 
approximately  5,000  subscribers  or  fewer, 
calculated  at  $10  per  month  for  basic  service. 


calculations  based  on  Form  3  cable  systems 
only.  They  testified  the  statutory  rates  came 
from  negotiations  conducted  in  1986  and  1987 
among  the  program  suppliers,  the  cable 
systems  and  the  Copyright  Office.  These 
negotiations  attempted  lo  simplify  the  cable 
royalty  structure  into  a  per  subscriber  rate. 

(Tr.  52)  According  to  witness  Cooper,  the 
actual  numbers  were  based  on  Form  3  data 
from  1984  and  were  projected  to  1987. 

Witness  Co(q;>er  recalls  that  the  same 
numbers  were  adopted  without  change  in  the 
SHVA  in  1988;  our  record  shows  no  basis  for 
a  contrary  conclusion.  (Tr.  149-50,  Owners 
Exh.ll,  Attachment  5) 

The  inclusion  of  Form  1  and  2  systems,  the 
owners  argue  further,  would  distort  the 
average  cost  cakoiation  substantially, 
because  only  the  Fwm  3  royalties  vary  by 
number  and  composition  of  distant  signals 
imported.  (Tr.  161)  Finally,  the  owners  argue 
the  satellite  carriers  have  semi-anna^ 
revenues  which  would  place  them  in  the 
Form  3  category  were  they  to  file  as  cable 
systems.  Certain  carriers  did  file  copyright 
reports  under  the  Form  3  rates  before  the 
passage  of  die  SHVA.  (Hardy  Direct  Tnt.  at 
33;  see  also,  Tr.  485, 488)  Copyright  Owners 
Exhibit  8  shows  furdier  that  even  die  smallest 
of  the  satellite  carriers,  Primestar  Partners, 
serves  13,213  subscribers  for  ei^t  rignals 
each,  well  above  the  number  of  aubsi^bers 
served  by  Form  2  cable  systems.  Each  of  the 
remaining  carriers  serves  subscribers  totaling 
also  200,000  or  m(»e. 

The  Panel  concludes  that  the  Form  3  data  is 
the  appropriate  basis  for  calculating  average 
cable  cost.  We  beheve  that  Congress 
accepted  the  estimate  of  average  cable  cost 
from  the  Form  3  data  as  reasonable 
information  devel(H>ad  by  negotiations  among 
the  relevant  parties  and  dw  Copyright  Office. 
(Tr.  364)  According  to  our  reco^,  the  12-K»nt 
and  3-cent  figures  were  the  only  rates 
considered  by  Congress  prior  to  the  passage 
of  section  119.  (Tr.  326)  Further,  the  Form  3 
reports  are  the  only  reports  which  vary  by 
nnmber  and  composition  of  distant  si^ials, 
giving  the  only  basis  for  derivation  of  a 
comparable  satriKte  roiralty.  We  further 
agree  that  the  satellite  carriers  have  revenues 
v^ich  would  place  them  in  the  Form  3 
category.  Our  calculation  of  average  cable 
cost  therefore  uses  the  Form  3  royalties  as  the 
starting  point.  In  contrast,  the  carrier 
calculation  of  a  12-cent  rate  using  1988  data 
is  better  seen  as  post  hoc  and  fortuitous. 
Number  of  Subscribers 

The  parties  differ  on  the  next  component 
the  calculation,  the  number  of  subscribers  by 
which  the  royalties  are  divided.  The  satellite 
carriers  urge  us  to  use  a  number  which 
estimates  the  total  number  of  households 
subscribing  to  cable.  The  carriers  assert  that 
the  Form  3  subscriber  numbers  are 
“indisputably  flawed,”  because  a  multiple 
dwelling  unit  (MDU)  such  as  a  large 
apartment  complex  can  be  counted  as  one 
subscriber.  Sat  Br.  at  la  By  holding  down  the 
number  of  subscribers,  the  Form  3  reports 
would  artificially  drive  up  the  average 
royalty  per  subsoriber.  (Tr.  316-17,  Sat  Br. 
16-20) 

The  owners,  in  contrast  urge  us  to  use  the 
number  of  subscribers  on  the  Form  3  reports 
as  stated.  The  owners  aigue  diat  the  munber  . 


of  subscribers  estimated  by  Nielsen  is  only  ' 
an  extrapolation  of  audiea^  surveys  for 
which  there  is  no  verification.  The 
Statements  of  Account  by  contrast  are 
sworn  statements  which  are  required  1^  taw 
to  be  true  and  correct  (Tr.  397-98)  Thus  in 
this  view,  the  average  derived  frtm  die  Form 
3  royalties  and  subscrdwrs  is  closer  to  the 
actual  cable  experience  than  the  audience 
estimates  of  Nielsen,  which  cals  indude  cable 
pirates  as  wdl  as  paying  households.  (Tr.  IIM. 
Owners  Br.  at  35) 

The  Pand  adopts  the  Form  3  subscribers 
for  our  calculation  of  average  cost  We 
believe  that  the  Nielsen  estimates  are  not 
reliaUe  enough  to  replace  the  sworn 
statements  of  the  cable  systems,  f^vthermore. 
these  estimates  ate  of  all  cable  sidiscribers, 
whereas  we  have  indicated  Form  3 
subscribers  to  be  dm  appropriate  figure.  We 
further  note  that  the  affidavit  of  Thomas 
Larson,  President  of  Cable  Data  Corporation, 
does  not  quantify  the  amount  of 
underconnding  be  bdievee  to  be  included  on 
the  Form  3  reporfa.  (Carriers  Exh.  IQ  in  the 
absence  of  a  reUaUe  quantification  of  the 
number  of  subscribers  not  accounted  for  on 
the  Form  3  reports,  the  Panel  adopts  the  Form 
3  subscriber  numbers. 

Syndicated  Exclusivity 

The  o^yright  owners  raise  an  issue 
stemming  from  the  fact  that  they  cannot 
guarantee  exclusivity  of  programming  to,  and 
thus  command  exclusivity-based  prices  from, 
local  television  stations  in  marketo  where 
satellite  carriers  provide  distant  signals.  This 
loss  of  exclusivity  for  syndicated 
programming  la  ^  most  rjunpligaiMt  issue 
with  regard  to  approximate  average  caUe 
cost,  ai^  the  issue  with  the  moat  Vandal 
impact.  The  parties  are  agreed  on  the 
background  of  this  issue  which  we  recap  only 
briefly. 

When  the  Copyri^t  Act  of  1978 
established  die  cable  compulsory  license,  the 
cable  systems  operated  ui^er  FCC  rules 
protecting  syndicated  exclarivity.  The  FCC 
allowed  loc^  television  statione  to  protect 
the  exclusive  ri^ite  to  show  a  particular 
program  by  requiring  the  cable  ^rsteme  to 
black  out  diat  program  from  any  distant 
signal  Imought  into  the  maikeL  Local  oetworii 
stations  were  protected  by  a  separate  eel  of 
networic  non-duplication  rules. 

In  1980,  the  FCC  determined  that  the 
syndicated  exdusivity  rules  no  loogn  served 
^  public  interest  and  repealed  dimn.  Report 
and  Order.  Dockat  Noe.  20888  and  2128A  79 
F.C.C.  2d  663  (1960).  The  Tribunal  then  placed 
a  surcharge  on  Form  3  cable  systems  to 
compensate  the  owners  oi  ImMukast 
programming  for  the  lose  of  their  ability  to 
sell  the  programs  exdusively  in  •  given 
market.  Adjustment  of  the  Royalty  Rate  for 
Cable  Systems,  47  FR  52148  (Nov.  Vk  1982). 
The  syndicated  exclusivity  surcharge 
amounted  to  roughly  20%  of  the  cable 
royalties  for  Form  3  systems.  (TR.  307;  Panel 
Exh.  1) 

In  1988,  the  year  Congress  passed  the 
SHVA.  the  FCC  reinetated  syndicated 
exclusivity  and  adopted  a  new  set  of 
blackout  nilee,  effective  in  198Qi.  Repost  and 
Order.  Cm.  Docket  Na  87-24, 3  POf.  Red 
2711  (1988).  The  program  owners  aixl 
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independent  stations  argued  forcefully  before 
Congress  that  syndicate  exclusivity  should 
also  be  imposed  on  satellite  carriers. 

Congress  directed  the  FCC  to  impose 
exclusivity  on  satellite  services  if  it  were 
technically  feasible.*  After  an  inquiry  into 
the  mechanics  of  blocking  out  satellite  signals 
to  the  dishes,  the  FCC  determined  that 
syndicated  exclusivity  could  not  feasibly  be 
imposed  before  the  SHVA  expires  in  1994.  On 
that  ground,  the  FCC  declined  to  impose 
syndicated  exclusivity  on  satellite  carriers. 
Report  and  Order,  Gen.  Docket  No.  89-69, 6 
F.CC  Red  725  (1991). 

The  copyright  owners  urge  us  to  implement 
a  syndicated  exclusivity  siutdiarge  similar  to 
the  one  placed  on  cable  systems  by  the 
Tribunal  from  1982  throu^  1989.  llie  owners' 
proposal  would  place  a  surcharge  on  satellite 
carriers  by  using  the  1986  royalty  data  as  the 
base  for  our  cal^ation  of  average  cable 
rates.  The  copyright  owners  further  argue 
that  they  are  entitled  to  compensation  for 
each  use  of  their  programming,  especially 
where  the  FCC  has  not  afford^  blackout 
protectiem  for  programming  sold  on  an 
exclusive  basis.  Owners  Br.  at  12-13. 

The  satellite  carriers  urge  the  converse, 
that  a  syndicated  exclusivity  surcharge 
should  not  be  imposed  since  the  cable 
systems  do  not  pay  one.  (Tr.  308)  Indeed,  the 
carriers  argue  tlMt  they  are  at  a  competitive 
disadvantage  now.  bemuse  cable  royalty 
rates  have  declined  with  the  repeal  of  syndex 
surcharges  while  satellite  rates  stayed  the 
same.  Tlie  satellite  carriers  further  argue  that 
their  services  generally  are  provided  in  areas 
which  lack  oiT-air  television  reception.* 
Normally  no  local  station  would  have 
purchas^  the  right  to  show  programming 
exclusively  in  these  rural  markets.  (Tr.  310, 

332)  In  many  of  these  areas,  moreover,  the 
FCC  rules  Imd  exemptions  which  would  have 
relieved  the  cable  systems  from  the  black-out  * 
requirements.  (Tr.  309, 329)  Finally,  the 
carriers  argue,  three  of  the  most  popular 
independent  stations — WTBS,  WGN  and 
WOR — have  arranged  for  "syndex-proof ' 
feeds  which  they  supply  to  cable  systems  and 
home  dish  owners.  flV.  309;  sec  also,  Tr.  45) 

The  Panel  has  concluded  that  Congress 
meant  for  syndicated  exclusivity  to  apply  to 
the  satellite  carriage  of  broadcast  signals  if 
technically  feasible.  This  was  the  instruction 
embodied  at  47  U.S.C.  712.  As  satellite 
service  grows,  moreover,  we  believe  that  the 
signals  may  compete  to  a  greater  extent  with 
thm  of  local  stations  purtdiasing  programs 
on  an  exclusive  basis.  (Tr.  285-87)  Thus  the 
copyright  owiters  have  lost  the  ability  to  sell 
exclusive  rights  to  programming,  and  we 
believe  some  surcharge  to  compensate  for 
this  loss  is  in  order.  We  therefore  base  our 
calculation  of  average  cable  cost  on  the  data 
from  1689. 

Having  concluded  that  a  syndex  su^arge 
should  be  applied  to  satellite  signals,  we 

■  47  U.&C  712:  $ee  also.  Hearing*.  H.R.  2848, 
Satellite  Home  Viewer  Copyri^t  Act.  . 
Subcommittee  on  Court*.  Committee  on  the 
ludiciary,  November  18. 1987  and  )anuary  27. 1988. 
294. 

f  Our  record  did  not  provide  information  a*  to  the 
diatribution  of  HSD  *ub*criber*  between  rural  and 
urban  or  suburban  area*. 


further  conclude  that  the  surcharge  should 
only  apply  to  those  signals  which  have  not 
eliminated  any  syndex  conflicts.  For  those 
signals  which  comply  with  syndex 
requirements,  we  do  not  believe  a  surcharge 
is  necessary  or  appropriate. 

Thus  we  provide  below  our  rates  based  on 
1989  data  and  the  other  factors  set  forth 
earlier — including  Form  3  data  with  its 
number  of  subscribers — for  independent 
signals  which  have  not  cleared  all  of  their 
programming  for  syndex  purposes.  A  second, 
discounted  rate  is  provided  for  any 
superstation  signals  which  have  eliminated 
all  syndex  conflicts.'* 

If  the  carriers  wish  to  take  advantage  of  the 
discounted  rate,  we  will  require  an  a^idavit 
with  ead)  semi-aiuiual  filing.  The  affldavit 
will  affirm  that  the  signals  to  which  the 
discounted  rate  was  applied  have  carried  no 
programming  which  would  be  subject  to 
claims  of  cable  syndicated  exclusivity  during 
the  six-month  period  covered. 

A  number  of  witnesses  stressed  their  belief 
that  Congress  meant  this  arbitration  hearing 
to  be  part  of  the  transition  to  a  free 
maiketplace  for  negotiation  of  copyright 
royalties.  The  Panel  believes  that  by 
encouraging  the  provision  of  statellite  feeds 
which  are  cleansed  of  any  syndex  conflicts,  a 
step  toward  a  free  marketplace  (and  parity 
with  cable  systems)  has  been  taken.  In  any 
event,  the  Panel  believes  that  syndex 
surcharges  must  take  the  place  of  the 
blackout  protection  which  carriers  cannot 
now  provide.  Conversely,  the  charges  are  not 
required  for  those  signals  which  by  voluntary 
action  have  avoided  any  conflict  with  flie 
syndex  rules. 

Summary.  The  Panel  calculates  the 
approximate  average  cost  of  retransmission 
royalties  to  cable  systems  according  to  the 
data  on  Form  3,  both  as  to  royalties  and 
number  of  subscribers,  and  uses  data  for  the 
year  1989.  The  result  comes  to  18  cents  per 
signal  per  subscriber,  with  calculations  as 
f(dlows; 

1989-2  Cable  Data  Corporation  Report 
Form  3  Royalties:  $101,266,446 

divided  by 

Form  3  Subscribers:  40,660,045 
$2.49  per  subscriber 

divided  by 
Form  3  DSE:  2.644 
94.1  cents 

divided  by  six  months 


'*  For  purpose*  of  thi*  determination,  a  aatellite 
retransmission  of  a  broadcast  signal  shall  be 
deemed  “syndex-prooT*  if,  during  any  semi-annual 
reporting  period  as  flxed  by  section  119(b).  the 
retransmission  does  not  include  any  program 
whkdi — if  dehvered  by  a  cable  system  to  a  cable 
subscriber  at  the  same  point  of  reception  as  the 
HSD  subscriber— would  be  subiect  to  the 
syndicated  exclusivity  rules  of  the  Federal 
Communications  Commission. 


15.7  cents  per  subscriber  per  month  (rounded 
to  16  cents)  Congressional  Budget  Office 
(“CBO”)  inflation  estimates  of  3.3%  for  1992 
and  3.6%  for  1993.  Only  half  of  the  latter  rate, 
or  1.8%,  is  taken  into  account,  to  reflect 
inflation  through  mid-1993.  The  copyright 
owners  maintain  that  this  is  a  conservative 
approach,  since  cable  subscriber  rates  for 
basic  service  may  well  exceed  inflation,  with 
a  corresponding  eflect  upon  cable 
compulsory  license  fees. 

The  satellite  carriers  oppose  any  upward 
adjustment.  They  argue  that  reregulation  of 
basic  cable  fees  by  FCC  decision  ' '  or 
proposed  legislation  (S.12)  may  reverse  the 
trend  of  recent  years  when  cable  rates  rose 
substantially.  Tliey  also  suggest  that  the  “re- 
tiering"  of  basic  services  by  cable  operators 
to  remove  them  from  the  scope  of  rate 
regulation  will  keep  cable  compulsory  license 
fees  down.  And  they  point  to  tlw  fact  that 
fees  in  recent  years  have  leveled  oft,  despite 
the  growth  of  basic  cable  revenues.  (Brief,  11- 
12) 

We  have  concluded  that  an  inflation 
adjustment  is  appropriate,  but  one  which 
increases  the  cable  royalty  estimate  to  17.5 
cents,  rather  than  the  higher  figure  proposed 
by  the  copyright  owners.  We  have  arrived  at 
this  Figure  by  eliminating  any  adjustment  for 
the  year  1990,  when  cable  royalties — net  of 
syndex  surcharges — were  essentially  at  the 
1689  level.'* 

Given  that  the  rates  flxed  in  this 
proceeding  will  be  in  effect  through  1994,  we 
cannot  assume  with  the  satellite  carriers  that 
basic  cable  rates  will  not  increase  at  least  at 
the  relatively  moderate  rates  of  inflation  we 
have  taken  into  account.  Past  history, 
consumer  demand  for  cable  programming  and 
the  market  position  of  the  cable  industry  all 
militate  against  such  a  conclusion. 

The  1989  calculation  is  adjusted  by  the 
inflation  and  other  factors  discussed  below  to 
derive  a  final  rate  for  retransmission  of 
independent  stations.  The  rate  for  network 
stations  is  also  separately  discussed  below. 

For  those  independent  stations  which 
avoid  syndex  conflicts,  the  panel  provides  a 
discounted  rate  of  20%  below  the 
independent  station  rate.  The  20%  discount 
approximates  the  historical  percentage  that 
syndex  comprised  of  total  fees. 

Adjustment  for  Inflation 

The  preceding  discussion  has  focused  on 
determined  the  actual  level  of  cable 
compulsory  license  fees  for  1989,  the  latest 
year  is  which  syndex  surcharges  applied. 
However,  the  rates  fixed  in  this  proceeding 
will  not  go  into  effect  until  )anuary  of  1993, 
and  will  continue  to  apply  to  satellite 
carriage  of  broadcast  stations  through 
December  of  1994. 

We  believe  it  our  responsibility  to  make  a 
reasonable  estimate  of  the  level  of  cable  fees 
in  the  1993-94  time  frame.  The  statutory 
mandate  to  consider  the  "approximate 

‘ '  Reexamination  of  the  Effective  Competition 
Standard.  8  FCC  Red  4545  (1991). 

'*  For  3  cable  royalties  for  the  full  years  1989  and 
1990,  after  deducting  the  syndex  adjustment  which 
was  virtually  eHminated  in  1990.  were  $158,475,491 
and  $158,682,570.  respectively. 
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average  cost  to  a  cable  system"  of  secondary 
transmission  rights  fairly  requires  matching 
the  rate  comparison  to  the  approximate  time 
period.  Otherwise  the  Congressional  purpose 
of  achieving  a  measure  of  rate  parity  between 
the  two  media  would  not  be  realized 
This  conclusion  is  necessitated  by  the 
difference  in  structure  of  the  cable  and  HSD 
retransmission  fees.  The  cable  fee,  expressed 
as  a  percentage  of  operator  gross  receipts, 
has  a  built-in  adjustment  mechanism, 
allowing  fees  to  increase  (or  decrease)  along 
with  revenues.  HSD  fees,  expressed  as  stat^ 
dollar  amounts,  will  not,  without  adjustment, 
keep  pace  with  the  rates  of  the  cable 
industry. 

The  copyright  owners  would  adjust  the 
1989 16-cent  cable  superstation  rate  to  18.5 
cents  for  1993.  This  hgure  is  derived  by 
applying  actual  U.S.  Bureau  of  Labor 
Statistics  (“BLS”)  inflation  rates  of  5.4%  and 
4.2%  for  1990  and  1991,  and 
We  also  know  that  retiering  would  apply  to 
only  a  portion  of  cable  subscribers:  and  that, 
however  effective  the  practice  may  be  in 
reducing  the  impact  of  basic  rate 
reregulation,  it  would  not  have  a  concomitant 
effect  on  cable  compulsory  royalties  in  view 
of  the  broad  deffnition  of  “gross  receipts"  in 
section  111  as  construed  by  the  Copyright 
Office  and  the  courts.** 

Accordingly,  we  calculate  the  inflation 
adjustment  in  the  following  manner. 

1991  Inflation  Rate:  4.2%  (BLS) 

$0.16  X  1.042  $0.1670 

1992  Inflation  Rate:  3.3%  (CBO) 

$0,167  X  1.033  $0.1725 

1993  Inflation  Rate:  3.6%  (CBO)/2 

$ai725  X  1.018  $0.1750 

We  are  aware  that  there  is  always  some 
risk  in  estimating  future  rates.  Indeed,  the 
initial  12-cent  fee  set  in  section  119  for 
superstation  carriage — apparently  based  on 
projections  used  in  copyright  owner-cable 
industry  negotiations — nevertheless  fell  short 
of  actual  cable  rates  in  the  1989-92  period  by 
approximately  4  cents,  or  more  than  30% 
(Cooper,  Direct  Test.,  3)  We  believe  that  our 
projection  of  an  increase  of  1.5  cents  (17.5 
minus  16)  on  a  larger  base  is  not  likely  to  lead 
to  a  windfall  for  either  of  the  sides,  and  is 
consistent  with  our  mandate,  under  section 
119(c)(2)(D),  to  consider  approximate  average 
cable  costs  for  the  1993-1994  license  period. 
Weighing  the  Additional  Criteria 
The  carriers  testified  that  the  fourth,  fifth, 
sixth  and  seventh  criteria  in  the  statutory 
order  of  listing  were  to  be  considered  only 
after  the  primary  factor — approximate 
average  cost  to  cable — had  been  determined. 
Average  cable  cost  should  be  the 
“presumptive"  HSD  1993-94  royalty  rate. 
Unless  the  rate  suggested  by  that  initial 
determination  would  be  inconsistent  with  the 
four  objectives,  or  would  “clearly  frustrate” 
their  achievement,  the  Panel  should  adopt  it. 
(Hardy,  Direct  Test.,  49) 

By  contrast,  the  copyright  owners  saw  the 
four  objectives  as  central  to  the  Panel's  task 
of  establishing  a  new  royalty  rate  more 


**  Cablevision  Sys.  Dev.  v.  Motion  Picture  Ass'ii, 
836  F.2d  599  (D.C.  Or  1968).  See  also,  37  C.F.R. 
i  201.17(b)(li.  Cf.  H.R.  Kept  No.  1476,  94th  Cong..  2d 
Sess.  175  (1976). 


nearly  reflecting  “marketplace  value"  of  the 
retransmitted  broadcast  station  signals. 
(Valenti,  Direct  Test,  4-6)  The  final  four 
criteria  in  the  statutory  o^er  were  said  to  be 
synonymous  with  “market  considerations." 
(Kryle,  Tr.235-38)  For  the  carriers,  however. 
Congress  thought  of  market  value  as  a 
function  of  voluntary  negotiation  and  not 
something  that  could  or  should  be  established 
by  the  Panel.  (Hardy,  Tr,  341-43.) 

Both  sides  have  aigued  ably  these  points  of 
law.  The  Panel  concludes,  however,  that 
Congress  meant  for  us  to  consider 
approximate  average  cable  cost  and  the  four 
additional  factors  coequally.  The  language  of 
section  119(c)(3)(D)  treats  these  criteria  as 
conjunctive  and  coordinate.  We  find  no  basis 
there  or  in  the  legislative  history  to  consider 
one  factor  as  primary  in  relation  to  the 
others. 

The  carriers  appear  to  suggest  that  the 
order  of  listing  in  the  statute  gives  primacy  to 
the  criterion  of  approximate  average  cable 
cost.  (Brief,  4)  We  do  not  believe  this  to  be 
Congress'  intent,  any  more  than  we  believe — 
by  reference  to  the  fifth  criterion  in  section 
119(c)(3)(D) — that  “fair  return”  tp  the 
copyright  owner  necessarily  is  more 
important  than  “fair  income”  to  the  user. 
Because  the  law  itself  seems  clear,  we  are 
not  convinced  legislative  history  must  be 
examined  to  interpret  the  statute. 

To  the  extent  we  do  so,  at  the  invitation  of 
the  carriers  (Brief,  5-6),  the  cited  House 
)udiciary  Report  specifies  that  approximating 
the  satellite  carrier  royalty  rate  to  the  rate 
paid  by  cable  systems  is  based  on  the  two 
transmission  agents'  engagement  in  “the 
same  or  similar  activities.”  Because  the 
operations  of  satelUte  carriers  and  cable 
systems  show  practical  dissimilarities,  we 
have  differentiated  their  royalty  rates.** 

Creative  Works:  Availability  and  Fair  Return 

The  Panel  believes  it  reasonable  to  assume 
that  creative  works  will  be  made  available  if 
they  earn  a  fair  return  in  the  marketplace. 
Similarly,  commercial  exploitation  of  the 
worics  depends  on  users'  expectations  of  fair 
income. 

Owner  Testimony 

The  copyright  owners'  principal  evidence 
on  market  value  of  programming  comparable 
to  that  carried  on  distant  broadcast  television 
station  signals  is  found  in  the  testimony  of 
witnesses  Silberman  and  Cooper.  Because 
the  distant  signals  themselves,  whether 
transmitted  secondarily  by  satellite  carriers 
or  cable  systems,  are  subject  to  compulsory 
copyright  license,  the  comparison  of  market 
prices  cannot  be  direct 

Accordingly,  Dr.  Silberman  began  by 
analogizing  distant  signal  programming  to 
that  found  on  a  composite  of  four 
programming  services,  typically  originating 
on  cable  systems  rather  than  broadcast 
stations  and  thus  not  subject  to  compulsory 
licensing.  He  testified  as  to  the  “top  of  the 
rate  card”  prices  paid  by  cable  operators  for 
these  services,  and  came  up  %vith  a  composite 
rate  of  27.9  cents  per  subscriber  per  month 


**  See.  for  example,  the  consideration  of  the 
“syndex  surcharge;”  supra,  and  network -station 
rates,  infra. 


after  weighting  the  prices  by  the  numbers  of 
subscribers  to  each  service.  Since  the  prices 
are  said  to  include  a  cost  of  delivery  to  the 
cable  operator's  headend,  the  witness 
subtracted  from  the  composite  rate  a  satellite 
carrier's  cost  of  transmission  he  stated  could 
be  generously  estimated  at  one  cent. 
(Silberman,  Direct  Test,  5-8  and  Exh.  4) 

Dr.  Silberman  acknowledged  that  the 
program  services  he  used  for  his  composite 
channel  differ  from  retransmitted  broadcast 
signals  in  the  ability  of  the  cable  operator  to 
sell  advertising  time  on  the  former  but  not  on 
the  latter.  He  said  that  this  would  “increase 
slightly”  the  value  of  the  program  services 
[Id.,  7),  but  on  Panel  examination  could  not 
quantify  the  amount  more  closely  than  a  1-to- 
4  cent  range.  (Tr.  83)  ** 

In  another  portion  of  his  testimony,  Dr. 
Silberman  took  note  of  a  price  of  about  67 
cents  per  signal  per  subsi^ber  charged  to  a 
distributor,  NRTC,  by  certain  satellite 
carriers.  He  observed  that  this  price  was  far 
above  the  12  cents  paid  by  the  carriers  under 
compulsory  license.  (Silberman,  Direct  Test., 
9-10)  On  cross-examination,  the  witness 
generally  claimed  unfamiliarity  with  the 
special  costs  faced  by  satellite  carriers  to 
deliver  signals,  but  stated  repeatedly  his 
opinion  that  if  the  carriers  could  charge 
distributors  67  cents,  they  could  afford  to  pay 
27  cents  for  the  rights  to  programming  and 
still  have  “40  cents  to  play  with”  in  covering 
other  costs.  (Tr.  101) 

In  a  third  approach  to  maricet  valuation  of 
distant  broadcast  signals.  Dr.  Silberman 
started  from  what  he  said  was  copyright 
owner  witness  Alien  Cooper's  16-cent  value 
for  each  of  three  superstations  in  1989. 
Allowing  for  inflation  and  other  upward 
pressures,  he  said  the  value  would  rise  to  21 
cents  by  1993.  To  that  was  added  a  cost  of 
satellite  carriage  estimated  at  four  to  10  cents 
per  signal  per  subscriber.  Choosing  a  mid¬ 
range  number  ofaix  cents  for  transport.  Dr. 
Silberman  concluded  that  the  27-cent  result 
comported  well  with  his  initial  approach 
bas^  on  a  composite  of  four  cable  program 
services.  (Tr.  130-31)  Under  Panel 
questioning,  however,  the  witness  said  that 
his  calculation  represented  only  a  “best 
guess”  and  that  “if  we're  a  few  pennies  more 
or  a  few  pennies  less  in  1993, 1  would  most 
certainly  not  be  surprised  by  that.”  (Tr.  133) 

Copyright  owner  witness  Cooper  gave 
evidence  on  the  prices  carriers  and 
distributors  charged  HSD  users  for 
independent  and  network  signals.  He 
testifled  that  the  average  rate  per  month  per 
signal — combining  independent  and  networic 
stations — was  $1.09,  with  99  cents  being  “the 
most  common  rate."  (Cooper,  Direct  Test,  4. 
and  Tr.  151-55).  The  witness  noted  that  these 
prices  were  eight  or  nine  times  the  12-cent 
license  fee  for  superstations. 


**  In  a  later  Information  Filing  (Exh.  It. 
Attachment  1)  by  the  copyright  owners,  treated  by 
consent  as  “argument  of  coiuiset"  (Tr  536-39)  a 
figure  of  28  cents  was  estimated  as  the  net  profit 
per  signal  per  subscriber  per  month.  In  the  third 
paragraph  of  their  Information  Filing  (Exh.  I),  also 
consent^  to  as  argument  of  counsel  the  satellite 
carriers  estimated  the  number  to  be  7.1  cents  per 
subscriber  per  signal. 
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Aaother  oc^iyrMt  owoer  witneM,  Edwia 
OatMT.  apokc  to  m  Imm  of  BMrkel  vakw  of 
sports  proymaing  coaperaUc  to  that 
carried  by  broadcast  distant  aigiials.  In  three 
examples,  the  vakias  ranged  from  10  cents  to 
62  cenla  per  sobacriber  per  month.  (Desatf. 
Direct  Test,  2-3)  Under  Pane)  examination, 
the  witneas  said  ^t  die  total  market  value 
of  a  distant  station  carried  chiefly  for  its 
sports  ai^al  would  at  least  equal — end 
probably  exceed — the  value  of  the  spmts 
programming-  [Tr-  204]  On  cross-examination. 
Mr.  Desser  agreed  gmierally  that  regional 
sports  netwo^  such  as  used  in  his 
examides  were  permitted  to  seH  advertising 
time  associated  with  die  sports  events.  (Tr. 
214) 

Carrier  Testimony 

Satellite  earriar  witness  G.  Todd  Hardy 
testified  that  canier-prt^xMed  royalty  rates  of 
0.8  cents  and  246  cents  for  independent  and 
network  stations,  raapoctivdy.  would  be 
consistent  urith  the  ol^ectivas  of  maximizing 
availability  of  creative  works  and  assuring 
co^right  owners  a  fair  return.  (Hardy.  Direct 
Test,  52^)  *• 

Hardy  stated  diat  by  comparison  with  90 
million  and  50  miUion  households  served  by 
broadcast  and  cable  tdevision.  the  600.000  a- 
so  HSD  users  are  too  small  a  group  to  have 
any  significant  effect  on  creative  output  On 
the  other  luuad.  be  said,  setting  roya^  rates 
for  sateBlte  carriers  too  hi^  ondd  impede 
distribution  of  creative  wmks  to  viewers  who 
caiuiot  receive  them  except  by  HSD  service. 

)u8t  as  ^  HSD  industry  is  too  small  to 
affect  creative  output  so  ft  is  unable — by 
itself— 4o  guarantee  a  fair  return  to  program 
copyright  owners,  h  contributes  to  Aat 
return,  however,  by  exterKfing  the  reedi  of 
networks  and  stations  carrying  advertising. 
According  to  Hardy,  “this  preaanMbly 
benefita  At  retranaadned  broadcast  stations, 
and  theoratioally  aHowa  tiie  oopyri^t  owners 
to  sacure  hl^ier  faas  for  titeir  InitfaT  licensing 
to  those  statians.“  (Id.  64)  Ihe  witness  also 
suggssted  that  tha  leidiva  stability  of  HSD 
subsGiiptian  rates  over  recent  years  means 
that  thm  prices  are  at  or  near  their  hadt 
This,  he  said,  would  arake  it  more  difficult  for 
caniars  to  absorb  royal^  rate  iiKreases. 
Panel  Discussion 

The  owners  and  carriers  are  completely  at 
odds  on  the  pertinence  of  “market  value“  to 
connderatioDS  of  the  effect  of  fair  return  and 
fair  income  on  tiie  availability  of  creative 
works.  The  owners  consider  the  concept 
central  to  our  royalty  rate  determination,  and 
have  supplied  tiuee  different  approaches  to  a 
market  analogy  for  the  value  of  retransmitted 
broadcast  signals.  Believing  such 
corutructiotM  beyond  the  scope  of  our 
assigmnent,  the  carriers  have  declined  to 


>*  b  direct  testioMay  at  M.  the  caifier  wUasM 
alto  imputed  tigiuficance  to  the  decision  of 
copyright  owners  to  forgo  certab  1900  cable  royalty 
rate  adjuatmaala,  whidi  he  aaid  hauiinl  that  Ae 
axMas  cable  rale  paartdad  Iht  auawn  a  fair 
ratura.  Hw  Paaal  deCses  la  the  vaiaabla  grtadiile 
that  aetdeaMOla  of  Mgatiea  an  to  ha  anooan^ed 
and  Ihaa  sot  held  apinit  any  party  b  the  fatan. 
Aooardbgly.  we  haw  givea  aa  ooaaidaratiaa  to 
taatbMMy  ahoat  lha  agreensm  hetweea  oafaia 
opaaaton  aad  oapyrtgkt  owuen  aot  la  panae  uea 
c^le  royalty  rate  adiustmenta. 


offer  maricetplaca  comparisoiu  beyond  the 
unrealised  outcomea  of  negotiations  between 
the  two  sides.  (Hardy.  Direct  Test,  67-72: 

Brief,  30-38) 

We  agree  with  the  owners  that  assuriqg  the 
availability  of  creative  woiks  at  a  fair  return 
to  the  copyright  holder  and  a  fair  income  to 
the  user  of  rights  involves  marketplace 
consideratioim.  However,  we  are  not 
completely  satisfied  with  any  of  the  owner's 
three  approaches  to  a  market  value  for 
distant  broadcast  signals.  Accordingly,  the 
royalty  rate  we  determine  is  substantially 
below  the  27  cents  proposed. 

We  find  record  support  for  each  of  the 
carriers’  challenges  to  Dr.  Silbennan’s 
testimony.  (Brief.  43-49).  His  choice  of  four 
cable  programming  services  as  tiie  building 
blocks  for  a  comporite  diarmel  was  not  the 
only  possible  selection,  and  in  the  end  could 
not  be  proven  as  a  close  analogue  to  any  of 
the  distant  signals  in  question.  (Tr.79-61]  Use 
of  “top  of  tiie  rale  car^  prices  wes,  by  tiie 
witness’  own  admission,  a  doubtful  dioioe 
(Direct  Test,  6,  at  n.  6;  see  aJso  Tr  103).  His 
testimony  on  tiie  value  to  the  cable  operator 
of  hwertable  advertising  was  imprecise  and 
controverted.  (Tr  83, 118;  Carrier  farformation 
Filing,  Attadiroent  A)  Rather  than  diaouss  in 
any  dalati  possfole  differences  in  operating 
cost  betnveen  cable  operators  and  satelltte 
.  carriers— rfifferences  which  affect  the 

two  industries*  perceptions  of  inogram 
value— Or.  Stlbennen  toided  to  r^  chiefly 
on  an  asserted  40-eent  difference  betvreea  his 
composite  price  and  the  price  charged  one 
distributor  by  some  satellite  camera,  fiy  100- 
110) 

’Dieae  difficulties  in  oonatructing  a 
hypothetical  free  market  for  distant 
broadcast  signals  are  not  new.  Ten  yean  ago. 
the  Copyright  Rojralty 'Tribunal  examined  at 
length  similar  pn^xwds  by  owners 
attempting  to  value  distant  simals  newly 
rtigtiile  for  cable  compulsoTy  license.*^ 

Or.  Silbennaa’s  aeocmd  approach, 
sappiemented  by  Mr,  Cooper,  is  also  lass 
than  convincing.  Without  a  more  detailed 
examination  of  the  particalar  transmissiem 
and  other  operating  costs  of  satellite  carrien, 
especially  in  relation  to  such  costs  for  cable 
operators,  the  Panel  is  unable  to  discern  the 
significance  to  be  given  the  prices  charged  to 
distributors  or  HSD  users  for  various 
broadcast  signal  padmges.  Khnabers  ranging 
from  87  tiirou^  99  cants  to  $L06  per 
subscriber  mi^t  be  meaningful  hi  analyzing 
the  satellite  carrier  industry’s  ability  to 
absorb  royalty  rate  mereasea.  and  to  that 
extent  wiU  be  diacnased  below.  By 
themaelvea.  however,  these  groas  revenue 
figures  cannot  speak  persueatvdy  to  the  point 
of  fair  income  to  the  satellite  carrier  m  a  user 
of  creative  works.** 


'  ’’  Adjustment  of  the  Royalty  Rate  for  Cable 
Systems.  Docket  No.  CRT  81-2. 47  FR  52146  (Nov. 

19. 198Z).  see  text  betweM  iMitM  40  awl  SS:  <i/)V 
nam.  Hat  Cable  T.V.  r.  Copyngbt Royalty  Tiibsoal, 
724  F.2d  176(19811.  The  lySwada  1982  aaaiyaw 
inchitied  regioBal  aporta  aettaorko.  which  iwe  have 
eonoidared  hare  aa  well  is  coanection  with  Mr. 
Dcaaer'i  taatimonjr. 

**  On  die  other  tide  of  the  coin,  neither  can  we 
give  much  if  any  weight  to  the  undocumonted 
BMerlioa  of  caftiar  witocaa  Hardy  that  a  canter 
with  which  he  farmerly  was  affiliatad  had  not  made 
a  profit  in  five  years.  (Tr  272. 289. 489) 


Finally,  we  cannot  credit  a  third  approach 
by  which  Dr.  Silbemian.  again  assisted  by 
Mr.  Cooper,  took  a  regulated  rate  paid  for 
certain  superstations  under  cable  compulsory 
license  and  added  to  these  a  presumably 
maiket-based  charge  paid  by  cable  operators 
to  satellite  carrien  for  the  importation  of 
these  signala.  (Tr  129-31)  The  witness  chose  a 
wide  range  for  transport  cost  of  4  to  10  cents, 
and  gave  no  particular  reason  for  choosing  6 
cents  as  the  number  to  insert  in  his 
ceiculatioii.  By  Dr.  Silberman’s  ovm 
implicaticn  in  testimony  (Tr  133).  this  hybrid 
of  compulsoty  and  voluntary  rates  seems  less 
satisfying  thra  the  first  approach. 

Perhaps  the  most  readily  quantifiable  of 
the  elenients  in  Or.  Silberman’s  initiai 
composite  of  four  cable  programmiag 
services  vrere  the  tables  of  license  fees  per 
subscriber  per  month  for  those  services  end 
similar  non^roedcast  offerings.  (Owners 
Exh.  4)  Despite  the  witness*  dnumr  (Direct 
Test,  k,  n.6:  Tr  93)).  tiie  Panel  would  be  more 
inclined  to  look  at  avmage  actual  fees  rather 
than  top-of-card  rates.  For  the  sake  of 
argument,  if  a  value  of  insertable  advertising 
midwey  between  the  2.6  cents  per  subscriber 
of  Dr.  Silberman  and  tiie  7.1  cents  of  tiie 
carriers  ** — say  5  cents — end  this  is  tiien 
subtracted  from  the  23-cent  average 
calculated  by  Silberman  (Tr.  93).  the  result 
comes  dose  to  the  superstation  rate  we  have 
determined  by  other  means. 

The  Panel  has  acted  on  its  belief  tiiat 
marketplace  considerations  are  relevant  by 
examining  the  only  proposals  in  hand — those 
of  the  copyii^  owners.  Given  the  idemifled 
weaknesses  in  each  of  the  three  epproedies 
taken  by  owner  witnesses,  we  think  it 
reasonable  that  the  rate  we  have  determined 
falls  below  tiie  rate  requested  by  the  owners. 
We  do  not  find  in  the  record  sufficiently 
detailed  evidence  as  to  tiw  revenues,  costs 
and  profits  of  tiie  vartous  businesses  on  both 
sides  to  cast  doubt  on  the  capability  of  our 
rate  to  achieve  the  ob)ectives  of  making 
creative  works  available  with  a  fair  return  to 
the  copyright  owners. 

The  carriers,  by  choice,  did  not  sui^Iy 
maiket  analogies  and  calculations. 
Nevertiieless,  we  must  do  the  best  we  can.  on 
this  record  as  given,  to  assure  that  tiie 
objective  of  fair  income  to  the  user  is  met. 

We  have  ssid  earlier  tiiat  the  owners*  mere 
recitations  of  per-snbactiber  prices  to 
distributors  and  HSD  owners  cannot,  by 
themselves,  establish  market  value  absent  a 
better  knowledge  of  satellite  carrier  costs. 

The  carriers,  on  the  other  hand,  diose  not 
to  supply  those  ooata.  which  were  pecuharly 
known  to  them.  ’Ihey  pat  forth  the  relative 
stability  of  their  ret^  prices  (Direct  Test, 
Exh.  B)  as  an  implication  that  market  ceilings 
had  b^n  reached,  such  that  raising  royalty 
rates  would  unfairly  reduce  carrier  income. 
(Direct  Test,  55-68).  Another  inference  U 
possible:  That  initial  rates  turned  out  to  be 
aoyle  enough  that  increases  have  not  been 
required.  (Tr  357-58)  When  this  inference  is 
coupled  with  absence  of  detailed  carrier 
response  to  the  gap  between  owner-proposed 


'*  To  repeal,  the  Panel  is  treetii^  these  aumbers. 
by  coosenC  es  eigument  of  caeaael  oa  both  aides. 
Note  IS,  supra. 
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royalty  rates  of  27  cents  Snd  67-cent-to-$1.09 
prices  to  distributors  and  HSD  users,  the 
Panel  believes  that  its  rate  will  not  fail  to 
provide  fair  income  to  the  satellite  carriers. 

Relative  Contributions  and  Risks 

We  are  impressed  by  the  testimony  of  Jack 
Valenti  for  the  owners  and  G.  Todd  Hardy  for 
the  carriers  thst  both  sides  have  made  great 
creative  and  technical  contributions  to  the 
supply  and  distribution  of  a  great  variety  of 
video  programming  to  HSD  users.  It  appears 
that  each  side  needs  and  values  the 
achievements  of  the  other  In  opening  new 
markets  and  in  developing  the  media  for  their 
communication. 

The  appeal  of  the  owners'  works  is  amply 
shown  by  their  popularity  both  at  home  and 
abroad.  The  technical  ingenuity  of  the  HSD 
industry  is  demonstrated  in  many  ways,  but 
perhaps  most  significantly  by  (1)  the 
declining  size  and  price — as  well  as  the 
flexible,  multi-satellite  orientation— of  home 
terminals;  and  (2)  the  development  of  a 
descrambling  authorization  center  which,  we 
understand,  will  be  upgraded  in  the  near 
future  in  ways  that  will  beneHt  owners, 
carriers  and  users.  Carrier  witness  Hardy 
testified  that,  by  making  HSD  signals  more 
piracy-proof,  the  new  technology  might 
increase  subscribers  by  as  much  as  100% 
(Hardy,  Direct  Test.,  55-^7;  Tr  286-87) 

In  its  full  measure,  the  statute  bids  us 
consider  not  only  creative  and  technological 
contributions  but  also  capital  investment, 
cost  and  risk.  While  these  elements  may  be 
larger  in  the  absolute  for  the  owners,  we  are 
inclined  to  agree  with  witness  Hardy  that 
investment,  cost  and  risk  have  been 
relatively  quite  high  for  satellite  carriers  and 
their  allied  manufacturing  and  distribution 
businesses.  On  balance,  we  fmd  no  reason  on 
this  record  to  conclude  that  one  side's  overall 
contributions,  in  relation  to  those  of  the  other, 
are  so  much  greater  as  to  have  independent 
effect  on  our  rate  determination. 

Disruptive  Impact 

Section  119  asks  us  to  consider  disruption 
of  both  structure  and  “prevailing  practices" 
in  the  businesses  on  both  sides.  Our 
examination  here  necessarily  covers  much  of 
the  same  ground  as  in  the  previous  discussion 
of  creative  works  made  available  with  fair 
return  and  fair  income.  The  Panel  has  kept 
the  correlations  of  these  factors  in  mind  as  it 
analyzed  the  criterion  of  disruptive  impact. 

Carrier  witness  Hardy  testihed  that 
because  the  HSD  industry  is  so  small  by 
comparison  with  the  businesses  of  the 
owners  and  their  allies,  “it  is  difficult  to 
imagine  any  HSD  [royalty  rate]  materially 
affecting  the  owners.”  In  contrast,  he  said,  a 
rate  increase  of  the  magnitude  proposed  by 
the  owners  would  harm  the  HSD  industry  in 
at  least  two  ways:  (1)  The  carriers  would  be 
at  a  “competitive  disadvantage  vis-a-vis  the 
cable  industry,"  and  (2)  because  the  HSD 
market  “is  already  at,  or  near,  its  price  limit," 
royalty  increases  of  100%  or  more  would  be  a 
“severe  jolt”  that  could  not  be  absorbed 
through  increased  revenues.  (Direct  Test.,  58) 

Concerning  competitive  disadvantage,  we 
believe  our  calculations  and  discussion  of  the 
principal  carrier/cable  rate  disparities — 
syndex  surcharge  and  network  differential — 


have  been  properly  sensitive  to 
Congressional  concerns.  With  regard  to  the 
more  significant  of  these  factors,  the  syndex 
surcharge,  the  satellite  carrier  pays  a  higher 
royalty  rate  than  cable,  but  is  not  burdened 
by  the  blackout  requirements  applied  to  cable 
operators. 

Not  only  in  comparison  with  cable,  but  in 
an  absolute  sense,  we  have  tried  to  avoid 
carrier  “rate  shock.”  From  the  record  on  the 
signiHcant  differences  between  the  more 
established  HSD  business  of  retransmitting 
superstations  and  the  newer  and  shakier 
undertaking  of  delivering  network  signals 
into  severely  circumscribed  geographic  areas, 
we  are  concerned  that  the  independent 
station  license  fee  not  be  set  so  high  as  to  be 
not  only  injurious  in  itself  but  also  damaging 
in  its  upward  e^ect  on  the  network  station 
rate.  (Tr  350-61) 

As  discussed  above,  the  carriers  were 
quick  to  point  out  that  owners  did  not 
understand  HSD  industry  costs  or  had  erred 
in  trying  to  estimate  them.  The  carriers, 
however,  chose  not  to  fill  in  or  correct  the 
cost  pictiue  in  any  detail.  Based  on  the  record 
as  a  whole,  we  are  unable  to  conclude  that 
the  business  structure  or  practices  of  the 
carriers  in  the  HSD  industry  will  be  disrupted 
by  the  relatively  small  increases  in  license 
fees  we  have  determined 

On  the  owners'  side,  the  direct  testimony  of 
witnesses  Valenti  (5)  and  Cooper  (3)  spoke  in 
terms  of  “subsidies”  to  and  “underpayments” 
firom  the  carriers.  In  their  view,  such  transfers 
are  antithetical  to  fair  return  on  copyright 
Mr.  Cooper  and  Dr.  Siiberman  together 
invited  us  to  infer  substantial  cushion  in 
carrier  prices  that  could  absorb  license  fee 
increases  of  the  magnitude  proposed 

The  owners'  evidence,  however,  did  not  go 
so  far  as  to  prove  that  the  flow  of  creative 
works  to  HSD  users  would  be  disrupted  if  a 
1993-94  royalty  rate  less  than  27  cents  per 
subscriber  per  signal  were  adopted.  In  fact 
Mr.  Valenti  stat^  simply  that  neither  side 
should  gain  “unfair  advantage"  by  the 
compulsory  HSD  license,  thus  implicitly 
taking  the  question  back  to  fair  return.  (Direct 
Test.,  6) 

11.  Network  Stations 

Periiaps  the  most  difficult  task  facing  this 
Panel  has  been  the  determination  of  a 
reasonable  fee  for  retransmission  of  network 
signals.  There  is  a  fundamental  difference 
between  Sections  111  and  119  in  the 
consideration  of  copyright  protection 
accorded  programs  carried  on  network 
affiliates.  Section  119  and  its  legislative 
history  do  not  provide  a  definitive  report  of 
Congress'  intentions  on  this  issue.  We  believe 
there  are  at  least  two  ways  to  view  the 
statutory  scheme  and  its  consequences  for 
programs  of  network  affiliates. 

Because  the  two  approaches  below  are  a 
composite  of  evidence  and  argument  from  the 
copyright  owners  and  the  satellite  carriers 
along  with  the  Panel's  own  development  of 
these  positions,  for  purposes  of  discussion  we 
choose  neutral  captions' not  attaching  them  to 
either  side. 

First  Approach 

The  House  Judiciary  Committee  Report  on 
the  1976  Copyright  Act  (No.  94-1476,  at  90) 
states  as  to  section  111: 


[TJhe  Committee  has  concluded  that  the 
copyright  liability  of  cable  television  systems 
under  the  compulsory  license  should  be 
limited  to  the  retransmission  of  distant  non¬ 
network  programming. 

The  Committee  explained  that  liability 
should  not  extend  to  network  programming 
because  its  retransmission  “does  not  injure 
the  copyright  owner.”  This  was  so,  according 
to  the  Report  because:  “The  copyright  owner 
contracts  with  the  network  on  the  basis  of  his 
programming  reaching  all  maricets  served  by 
the  network  and  is  compensated 
accordingly.” 

By  contrast  in  the  SHVA  Congress 
expressly  included  network  programming  in 
the  new  compulsory  license.  17  U.S.C 
119(a)(2).  The  House  Judiciary  Committee 
Report  on  the  legislation  thus  states: 

[TJhe  bill  takes  affirmative  steps  to  treat 
similarly  the  measure  of  copyright  protection 
accorded  to  television  programming 
distributed  by  national  television  networks 
and  normetwoik  programming  distributed  by 
independent  television  stations.  *** 

This  difference  in  approach  is  consistent  with 
section  119's  limitation  of  network  signal 
retransmissioiu  to  “white  areas.”  As  we  have 
seen,  the  Section  116  compulsory  license  is 
expressly  confined  to  secondary 
transmissions  “to  persons  who  reside  in 
unserved  households.”  17  U.S.C.  119(a)(2)(B) 
“In  essence,"  as  the  House  Commerce 
Committee  Report  states,  “the  statutory 
license  for  network  signals  applies  in  areas 
where  the  signals  cannot  be  received  via 
rooftop  antennas  or  cable.”  ** 

The  royalty  provisions  of  sections  111  and 
119  reflect  the  differences  in  their  treatment 
of  network  programs  for  purposes  of  the 
compulsory  license.  Section  111(d)(3) 
expressly  provides  that  cable  royalties  may 
be  distributed  only  to  an  owner  of  “a  non¬ 
network  television  program.”  The  1976  House 
Judiciary  Committee  Report  explains  that  this 
is  “[cjonsistent  with  the  Committee's  view 
that  copyright  royalty  fees  should  be  made 
[sic]  only  for  the  retransmission  of  distant 
non-network  programming.”  HRept  94-1476, 
at  97. 

By  contrast,  section  119(b)(3)  states' that 
royalty  fees  shall  be  distributed  “to  those 
copyrij^t  owners  whose  works  were 
included  in  a  secondary  transmission  for 
private  home  viewing  made  by  a  satellite 
carrier  *  *  In  a  proceeding  challenging 
distribution  of  HSD  copyright  royalties  to 
owners  of  network  programs,  the  Tribunal 
has  ruled  that  under  the  clear  language  of  the 
above  section,  “copyright  onvners  of  network 
programs  are  entitled  to  participate  and 
prove  their  entitlement  in  the  distribution  of 
the  satellite  carrier  fund.”  ** 


»®  Report  No.  10O-B87  (Part  1),  15. 

**  Report  No.  100-887  (Part  2).  14. 

**  19S9  Satellite  Carrier  Royalty  Distribution 
Proceeding,  56  FR  20414,  20418  (May  3, 1991)  The 
Tribunal  relied  upon  the  plain  language  of  the 
statute.  Finding  the  Report  of  the  Judiciary 
Committee,  which  has  Jurisdiction  over  copyright, 
consistent  nvith  diis  holding,  the  Tribunal  rejected  a 
contrary  statement  in  the  House  Commerce 
Committee  Report  (discussed  infra.) 
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In  section  111.  since  networic  pn^ramming 
(then  estimated  to  represent  75%  of  a  network 
affiliate’s  total  viewing)  was  not  copyright- 
protected,  Congress  assigned  those  signals  a 
DSE  value  of  only  25%.  This  effectively 
resulted  in  cable  systems  paying  fees  for 
independents  and  affiliates  at  a  4  to  1  ratio. 

When  it  came  to  setting  fees  for  the  initial 
period  of  the  SHVA  licenM.  Congress 
maintained  that  ratio.  The  only  explanation 
given  by  the  House  (udiciary  Committee  for 
&e  12-cent  and  3-cent  rates  was:  ‘These  fees 
approximate  the  same  royalty  fees  paid  by 
cable  households  for  receipt  of  nmilar 
copyrighted  signals.”  **  While  this  statement 
makes  evident  sense  as  to  independent 
stations,  which  are  treated  similarly  under 
the  cable  and  HSD  compulsory  licenses,  the 
Judiciary  Committee  did  not  explain  the 
initial  parity  of  network  rates— igiven  the 
dissimilarity  in  the  copyright  treatment  of 
network  programming  under  the  two  sections. 

Ihe  House  Commerce  Committee,  which 
also  reported  on  the  SHVA,  did  offer  an 
explanation.  It  quoted  the  statement  in  the 
1976  House  Judiciary  Report  that  “the 
viewing  of  non-netwoik  programs  <mi  network 
stations  is  considered  to  approximate  25 
percent.”  Carrying  this  logic  forward,  the 
Committee  concluded  that  copyright  owners 
of  network  programs  would  not  be  entitled  to 
share  in  royalties  for  retransmissions  of 
network  sigiuls  to  “white  areas.”  Report  100- 
887  (Part  2).  23. 

The  copyright  owners  of  non-network 
prograouning  relied  on  this  statement  in 
seeking  a  Tribunal  determination  excluding 
network  programming  bom  section  119 
royalty  distributions.  As  we  have  seen,  the 
Tribunal  rejected  that  contention  in  light  of 
the  clear  language  of  the  statute. 

Accordingly,  Ae  copyright  owners  before 
this  Panel  assert  that  the  fee  collected  for 
network  stations  must  be  the  same  as  that 
collected  for  independent  stations.  (Kryle 
Tes).,  1, 3. 6:  Briet  49-52)  They  view 
retransmission  of  netwoik  signals  into  white 
areas  as  a  new  use  of  their  product  for  which 
they  are  entitled  to  compensation.  They  argue 
that  any  effect  on  network  advertising 
receipts  is  irrelevant.  What  is  relevant  is  that 
the  carriers  are  proffting  from  this  new  mode 
of  commercial  exploitation  of  their 
copyrighted  works.  (Tr  232-33) 

Second  Approach 

The  same  legislative  material  is  susceptible 
to  a  second  and  equally  respectable  view. 
That  is,  section  111  and  119  (as  written  in 
1988)  treat  network  signals  alike  for  purposes 
of  license  fee  collection,  but  they  are 
different  in  the  matter  of  fee  distribution. 

This  latter  aspect  was  what  the  House 
Judiciary  Report  referred  to  wdten  it  spoke  of 
“affirmative  steps  to  treat  similarly”  network 
station  and  independent  station 
programming. 

Despite  section  119's  entitling  of  network 
program  owners  to  participate  in 
distributions  from  the  satellite  royalty  pool, 
the  law  as  written — for  reasons  that  may  not 
be  discernible— does  not  require  a  match 
between  fees  paid  in  and  funds  drawn  out 
Instead,  the  carriers  assert  that  Confess 


**  Report  No.  100-887  (Part  1),  22. 


deliberately  retained  the  1976  ratio  in  1988  to 
assure  their  industry's  parity  with  cable 
systems  for  competitive  and  other  reasons. 
(Brief,  25-30) 

Besides  their  competitive  parity  argument 
the  carriers  essentially  claim  that  netwoik 
program  owners  and  tiie  networks 
themselves  are  not  harmed,  but  helped,  by 
HSD  extension  of  netwoik  signals  into 
unserved  areas.  They  point  out  that  cable 
operators  historically  have  engaged  in  such 
importation,  and  that  Congress  in  1988  was 
aware  that  satellite  carriers  and  distributors 
would  perform  a  similar  function. 
Accordingly,  the  4:1  ratio  was  retained. 
(Hardy  Direct  Test,  32;  Brief  28) 

The  “white  areas”  restriction  on  satellite 
carrier  retransmission  of  network  stations  is 
only  briefly  described  in  the  House  Judiciary 
Report  on  the  SHVA,  but  extensively 
discussed  in  the  Commerce  Report  There  it  is 
explained  as  a  means  of  preserving  the 
exdusivity  of  valuable  relationships  of 
networks  and  their  affiliated  stations,  by 
precluding  satellite  carriers  from  importing 
network  stations  into  areas  already  served 
by  a  local  station  carrying  that  network.^* 

Asserting  that  the  recond  demonstrates 
lack  of  HSD  influence  on  the  network 
advertising  market,  the  carriers  suggest: 

Advertisers  dealing  with  the  networks 
doubtlessly  assume  they  are  buying  into 
nationwide  distribution  without  even 
considering  the  "white  area”  and  HSD  issues. 
Copyright  holders  presumably  make  the  very 
same  assumption.  (Brief,  29) 

By  extension,  this  reasoning  would  explain 
why  on  the  collection  side  the  Congress  in 
1988  initially  retained  the  network  signal 
differential,  on  the  ground  that  carriers 
should  not  be  paying  a  second  time  for 
netwoik  programming. 

The  Fairness  Objectives 

Both  the  ffrst  and  second  approaches  are 
plausible  interpretations  of  a  tangled 
legislative  badcground.  We  add  to  them, 
however,  considerations  of  practicality  and 
equity  which  preclude  our  taking  either 
approach  to  its  end,  unmodified. 

We  find,  initially,  that  we  are  not  bound  in 
law  to  continue  the  4:1  ratio  in  fee  collections 
for  independent  stations  and  network 
stations.  As  noted  elsewhere  in  this  Report, 
royalty  rate  parity  is  only  one  of  several 
criteria  Con^ss  set  for  our  consideration. 

However,  if  under  the  first  approach  we 
were  to  fix  the  new  ratio  at  1:1.  carriers 
would  pay  17.5  cents  for  retransmittiifg 
network  signals,  a  rate  nearly  six  times  the 
current  fee.  If  we  adopted  the  second 
approach,  the  4:1  ratio  would  produce  a  rate 
of  4.4  cents.  As  discussed  below,  this 
approach  does  not  conform  to  present-day 
estimates  of  the  amount  of  non-netwoik 
viewing  on  netwoik  affiliates.  To  choose 
between  these  figures,  we  look  for  guidance 
in  the  record  as  to  a  payment  that  %vould  be 
fair  in  return  to  the  owner,  fair  in  relation  to 
the  income  of  the  user,  and  not  disruptive  to 
the  business  structure  or  practices  of  either. 

Affording  the  Copyright  Owner  a  Fair 
Return.  In  appraising  this  factor,  a 
comparison  with  the  return  to  the  copyright 
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owner  from  HSD  distribution  of 
superstations — currently  four  times  the  return 
from  network  stations — is  pertinent  This  is 
especially  true  since  the  prices  charged  by 
satellite  carriers  or  their  distributors  to  HSD 
owners  for  netwoik  signals  are  as  high  or 
even  higher  than  the  prices  chaiged  for 
superstations.  Carrier  witness  Hardy  testified 
that  the  price  charged  in  1992  by  PrimeTime 
24  for  netwoik  eignals  was  about  $12.50  per 
year  per  signal,  while  the  price  charged  by 
Superstar  Cormection  for  superstation  signals 
was  $11.00  per  year  per  signal.  (lY  462-63) 
Indeed.  PrimeTime  24  subscribers  who 
subscribe  to  only  one  or  two  of  its  three 
network  station  signals — primarily  because 
they  are  not  “unserved”  with  respect  to  all 
three  networks — ^pay  an  undiscounted,  three- 
network  price  of  $37.50  annually. 

Actually,  it  may  be  that  the  series  and 
sports  programmii^  on  network  stations,  for 
which  large  sums  are  expended  by  the 
networks,  is  of  greater  value  to  the  HSD 
subscriber  than  superstation  programming- 
To  the  extent  that  HSD  subscribers  have 
program  interests  similar  to  those  of  cable 
subscribers,  a  survey  at  Owner  Exh.  9 
appears  pertinent.  Two  out  of  three  cable 
subscribers  responded  that  they  would  either 
definitely  cancel  or  consider  cancelling  their 
cable  subscriptions  if  network  stations  were 
dropped  from  their  cable  systems.  Kryle, 
Direct  Test.,  8. 

These  considerations  support  a  network 
station  rate  at  least  equal  to  that  charged  for 
independent  stations. 

Affording  the  Copyright  User  a  Fair 
Income.  Carrier  witness  Hardy  testified  that 
PrimeTime  24,  a  company  he  founded,  has 
not  yet  shown  a  profit  from  its  combined 
activities  in  five  years  of  operation.  He 
believed  the  same  to  be  true  of  Netlink,  the 
other  principal  carrier  of  network  stations. 
Despite  requests,  this  testimony  was  not 
accompanied  by  cost  data,  financial 
statements  or  Kke  evidence  which  could  be 
subjected  to  meaningful  examination. 

Nonetheless,  we  believe  that  distributing  ■ 
network  signals  may  be  less  profitable  than 
distributing  superstations  to  the  HSD  market 
This  is  because  even  before  development  of 
the  HSD  market,  superstation  carriers  served 
a  large  cable  market  through  distribution 
arrangements  with  cable  operators  serving 
tens  of  millions  of  subscribers.  The  additional 
revenue  derived  from  extending  that 
distribution  to  HSD  owners,  with  little 
incremental  expense  so  far  as  this  record 
shows,  would  appear  to  yield  significant 
incremental  profits.  By  contrast,  satellite 
carriage  of  network  stations  is  a  new 
business  established  expressly  to  serve  the 
HSD  market.  (Tr  350-61)  In  addition,  the 
potential  HSD  market  for  network  stations 
may  not  be  as  great  as  that  for  superstations, 
since  it  is  conBned  to  white  areas  comprising 
only  1%  of  the  nation's  TV  households. 

(Kryle.  Direct  Test.,  7) 

These  considerations  would  lead  us  to  a 
reduction  in  the  1993-94  royalty  rate  for 
network  stations  to  perhaps  50%  of  the 
superstation  rate.*‘ 


**  We  also  have  given  separale  attentiMi  to  the 
criteria  of  creative  works'  availability  and  relative 
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An  Alternative  Approach 

A  similar  result  would  follow  were  we  to 
accept  the  carriers'  view,  inter  alia,  that 
Congress  intended  no  value  to  be  assigned 
retransmissions  of  network  programs  on 
network  stations  because  of  the  benefits 
'derived  from  extension  of  network 
advertising  to  additional  viewers. 

Evidence  supplied  by  the  ovvners  suggests 
that  relative  viewing  of  network  and  non¬ 
network  programming  on  network  stations 
today  is  closer  to  50-50  than  75-25. 
(Informational  Filing,  Attachment  4)  Applying 
these  numbers  would  also  lead  to  a  network 
station  royalty  rate  of  about  half  the 
superstation  rate. 

Network  Station  Rate  Determination. 

Based  on  all  the  foregoing  factors,  we  would 
set  the  network  station  compulsory  license 
fee  for  1993-94  at  approximately  8  cents. 
There  remains  for  us  to  consider,  however, 
the  final  criterion  of  industry  disruption. 

We  are  concerned  that  an  immediate 
increase  on  this  scale  might  be  disruptive  to 
satellite  carriage  of  network  signals.  Given 
that  the  rates  Hxed  by  this  proceeding  will  be 
in  effect  for  only  two  years,  we  are  setting 
the  rate  for  that  period  at  6  cents.  This  is 
about  1.5  cents  higher  than  would  have 
resulted  under  the  4:1  ratio  fixed  for  1989-92. 
an  increase  which  we  think  is  not  only 
reasonable  under  all  the  circumstances,  but 
also  one  which  the  HSD  industry  can  prepare 
for  between  now  and  January  of  1993.** 

Conclusion 

For  all  the  reasons  discussed  above,  the 
Panel  determines  that  the  compulsory  license 
fees  to  be  paid  in  1993  and  1994  by  satellite 
carriers  for  the  right  to  transmit  secondarily 
to  the  public,  for  private  home  viewing, 
primary  transmissions  of  broadcast  stations 
should  be: 

•  17.5  cents  per  subscriber  per  month  for 
independent  stations,  also  known  as 
superstations: 


owner/user  contributions,  but  conclude  that  they 
would  not  independently  a^ect  the  outcome  for 
network  station  rates. 

*•  In  theory,  we  couid  fix  a  rate  for  network 
signals  cleared  of  syndex  conflicts,  but  given  the 
substantial  ad)u8tment8  already  made  in  the  rate  for 
these  signals,  the  absence  on  this  record  of  any  such 
cleared  signals,  and  the  relatively  brief  period  of 
effectiveness  for  our  determination,  we  decline  to 
establish  a  syndex-proof  rate  for  network  signals. 


•  14  cents  per  subscriber  per  month  for 
independent  stations  whose  signals  are 
syndex-proof,  as  defined  at  note  10;  and 

•  6  cents  per  subscriber  per  month  for 
network  stations.  Including  public 
broadcasting  stations. 

Pursuant  to  section  119(c)(3KC).  the  Panel 
determines  that  the  entire  cost  of  this 
arbitration  proceeding  should  be  borne 
equally  by  the  respective  sides,  the  copyright 
owners  on  the  one  side  and  the  satellite 
carriers  on  the  other. 

Respectfully  submitted. 

Arbitration  Panel 
Virginia  S.  Carson. 

Chairperson. 

James  R.  Hobson. 

Arbitrator. 

David  H.  Horowitz,  ^ 

Arbitrator. 

Mardi  2. 1992. 

Certification  of  the  Record 
The  Arbitration  Panel,  by  its  Chair, 
certifies  the  following  documents  as  the 
Record  in  CRT  Docket  No.  91-3-SCRA: 

Written  Direct  Testimony  of:  Jack  Valenti. 
Fritz  Attaway,  Allen  Cooper,  Stephen 
Siiberman,  Edwin  Desser,  Sanford  Kryle. 
received  February  10, 1992  as  if  given  orally. 

Written  Direct  Testimony  of:  G.  Todd 
Hardy.  Appendix  to  Direct  Testimony  of  C. 
Todd  Hai^y’ received  February  11, 1M2  as  if 
given  orally. 

Exhibits 

Copyright  Owners  Ex.  1:  Cable  Data 
Corporation,  reports  of  cable  system 
copyright  royalties,  1986-1989. 

Copyri^t  Owners  Ex.  2:  Satellite  Service 
Adsr'Orbit”  Magazine. 

Copyright  Owners  Ex.  3:  Program  Schedule 
for  November  15. 1991,  December  10, 1991. 
and  January  23, 1992  for  cable  services  Arts 
&  Entertainment,  WTBS,  WGN.  TNT.  USA. 
Nickelodeon. 

Copyright  Owners  Ex.  4;  Cable  TV 
^gramming  Report,  Paul  Kagan 
Associates,  In&,  March  25. 1991. 

Copyright  Owners  Ex.  5:  Ads  for  sporting 
events  on  satellite  television  services. 
Copyright  Owners  Ex.  6:  Report,  FCC  Gen. 

Docket  Na  89-88,  Dec.  29. 1989. 

Copyright  Owners  Ex.  7:  Notice  of 
Declaratory  Ruling.  CRT  Docket  No.  91-1- 
89SCD.  May  3. 1991. 


Copyright  Owners  Ex.  8:  Statements  of 
Account,  Satellite  Carriers,  and  Fee 
Generation  Report,  1989-91. 

Copyright  Owners  Ex.  9;  America's 
Watching,  Public  Attitudes  Toward 
Television  1991,  Roper  Organization. 
Copyright  Owners  Ex.  10;  Cable  Television 
Developments,  September  1991,  National 
Cable  Television  Association. 

Satellite  Carriers  Ex.  A:  Curriculum  Vitae,  G. 
Todd  Hardy. 

Satellite  Carriers  Ex.  B:  Satellite  Carriers  and 
signals  carried. 

Satellite  Carriers  Ex.  C:  Diagrams,  High 
Density  and  Low  Density  Cable  Systems. 
Satellite  Carriers  Ex.  D:  Cable  Data 
Corporation,  Cable  Systems  Royalty 
Report  1990. 

Satellite  Carriers  Ex.  E:  1990  Cable 
Compulsory  Royalties  (calculation). 

Satellite  Carriers  Ex.  F:  1990  Cable 
Compulsory  Royalties  (calculation). 

Satellite  Carriers  Ex.  G:  Nielsen  estimate  of 
cable  subscribers.  1990  by  quarter  and  1990 
average. 

Satellite  Carriers  Ex.  H:  Declaration  of 
Thomas  Larson,  President  of  Cable  Data 
Coiporation. 

Transcript  of  Hearing.  February  10. 1992, 
Transcript  of  Hearing,  February  11, 1992  and 
Copyright  Owners  Exhibits  12-13,  bound 
into  transcript.  Satellite  Carriers  Exhibits  I. 
J,  K.  bound  into  transcript,  and  Panel 
Exhibit  1,  bound  into  transcript.  (Carrier 
Ex.  I  is  an  Information  Filing.) 

Copyright  Owners  Ex.  11:  Information  Filing, 
accepted  with  the  exception  of  the  further 
~  statement  of  Stephen  Siiberman.  Mr. 
Silberman's  argument  was  treated  in  the 
Brief  of  the  Copyright  Owners  as  argument 
of  counsel. 

Post-Hearing  Brief  of  the  Satellite  Carriers. 
February  19. 1992. 

Post-Hearing  Brief  of  the  Copyright  Owners. 
February  19. 1992. 

Transcript  of  Oral  Argument,  February  21, 
1992. 

1  certify  that  the  listing  above  contains  the^ 
Record  on  which  the  Arbitration  Panel  based 
its  award. 

Virginia  S.  Carson, 

Chair. 
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Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  crossH^eferences. 

$19.00  per  year. 

A  finding  aid  «  included  in  each  publication  which  lists 
Federal  Register  page  numbefs  with  the  dale  of  publication 
m  the  Federal  Register. 

Note  to  FR  Subscribers:  ' 

FR  Indexes  and  the  LSA  (List  of  CFR  Sections  Affected) 
are  mailed  automatically  to  regular  FR-  subscribers 


Superintendent  of  Documents  Subscriptions  Order  Form 


Onkr  ftMDsaim  CM. 

*6483 


□  YES,  please  send  me  the  following  indicated  subscriptions: 

□  LSA  •  List  of  CFR  Sections  Affected— one  year  as  issued— $21.00  (LCS) 

□  Federal  Register  Index— one  year  as  issued— $19.00  (FRSU) 


Charge  your  order. 

It’s  easy! 


C*«arg»  orders  may  tM  Maphonad  to  the  GPO  order 
desk  at  (202)  783-3238  (ram  8:00  a.m.  10  4:00  p.m 
eastern  ttme.  Monday.Ffida|t  (except  holidays) 


1.  The  total  cost  of  my  order  is  $ _ All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 

Please  T^pe  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


X  Please  choose  method  of  payment: 

I  I  Check  p^ble  to  the  Superintendent  of  Documents 

CU  GPO  Deposit  Account  I  I  I  I  I  1  I  I  “  D 

□  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code)  -  Thank  you  for  your  order! 

^  ^  (Credit  card  expiration  date) 

(Daytime  phone  including  area  code)  _ 

(Signature)  iRfcv.  »  i  kki 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


Order  now ! 


^Pivsidentpl 

and  , 

^xecutnv 

Orders 


tfi- 


-  .  ->41 


'-K' 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executivs  Orders,  there  is  a  convenient 
reference  soiace  that  wfH  make  researching 
these  documents  nHich  easier: 

Arranged  by  subject  matter,  this  erktion  of 
the  Codification  contains  prodaroations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  Aprii  13,  1945, 
through  January  20,  1989^  and  which  have  a 
continuing  effect  on  tiw  public  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therdore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  ‘reconstruct*  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  is^jed  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register; 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form  „ 

Order  processing  code:  Charge  VOW  Order.  SHKIIBSPI 

*  6661 

□  YES.  please  send  me  the  following:  lb  fox  your  orders  (202)-512-2250 


_ copies  of  CODIHCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32j00  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Compsiiy  or  Pecsonal  Name) 


(Additional  address/attention  line) 


(Hease  Qrpe  or  print) 


(Street  address) 


(City,  State,  ZIP  Code) 


Please  Choose  Method  of  Payment: 

Q  Check  Payable  to  die  Superintendent  erf*  Documents 
n  GPO  Deposit  Account  1111  rm-n 
□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  Thank  you  for 

your  order! 


(Daytime  (rfione  including  area  code) 


(Authorizii^  Signature) 


(Purchase  Order  No.) 

YES  NO 

May  ««  nuke  your  name/addras  amBable  to  other  naOcfs?  □  □ 


Mail  lb:  New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  15250-7954 


.  V 


■  '  !■ 


-T  ■ 
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